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1991 Contract Law Developments—the Year in Review

Major Anthony M. Helm; Lieutenant Colonel John T. Jones, Jr.;
Major Harry L. Dorsey; Major Michael A. Killham;

Major Bobby D. Melvin, Jr.;

Foreword

Although reviewing the developments of the past year
was not an especially difficult process, our challenge was
to distill, from all that occurred in this vast field, the
salient information that practitioners may need to navi-
gate confidently through the coming year. We sifted
through the Defense Authorization and Appropriations
Acts and have provided you with a view of the general
direction defense acquisition will take in 1992. Likewise,
from the many regulatory changes issued by federal
departments and activities, we gleaned what appear to be
the most significant or interesting developments in this
area, Of course, we also have presented that which adds
life to what we do for a living—important and unusual
items of decisional law. In sum, we hope that all of our

readers will find this article instructive and that, in some "

way, it will make their jobs just a bit easier.

Legislation
The National Defense Authorization Act
Introduction

On December 5, 1991, President Bush signed the
National Defense Authorization Act for Fiscal Years
1992 and 1993.1 Many contract law practitioners- had
believed that 1991 would be a relatively inactive year for
Congtess, but the lawmakers ultimately proved us wrong.
The most significant legal changes appeared in the
research and development area.2 This note discusses
these changes and other key provisions in the new act
that likely will affect the acquisition process.

Presidential Inauguration Assistance

Congress authorized the Secretary of Defense to
provide the Presidential Inaugural Committee with mate-
rials, supplies, and the services of military personnel and
civilian employees during fiscal year (FY) 1992 and FY
1993.3 The Secretary's discretion under this law is much

LPub. L. No. 102-190, 105 Stat. 1290 (1991).

Major Michael K. Cameron

broader than the authority he normally enjoys under 10

U.S.C. § 2543.4

Stock Fund Limitation

Congress limited the Defense Department’s authority
to incur obligations against stock funds in FY 1992 to
eighty percent of total stock funds sales in FY 1992.5 By
thus restricting the DOD’s ability to incur obligations,
Congress apparently intended to reduce the inventory lev-
els for stock funded activities in FY 1992. Notably, Con-
gress specifically excluded fuel, commissary and
subsistence items, retail operations, equipment repairs,
and the cost of operations from this limitation. It also
empowered the Secretary of Defense to waive the limita-
tion if he determines that a waiver is critical to national
security.

Congress further provided that the DOD may not obli-
gate stock funds to acquire supply items if the purchase
of these items probably would create an on-hand inven-
tory that would exceed a two-year operating stock.® This
provision does not apply to war reserves. Moreover, the
head of the contracting activity (HCA) may waive this
restriction if the HCA determines that: (1) the acquisition
is necessary to achieve an economical order quantity; (2)
the acquisition will not result in an on-hand inventory
that would exceed three years’ demand; and, (3) the
demand for the item is not likely to decline during the
period for which the acquisition is to be made. The HCA
also may waive the inventory limit if an acquisition is
necessary to maintain an industrial base or to promote
national security. :

Naval Shipyards and Aviation Depots

Congress once again authorized naval shipyards and
Army, Navy, and Air Force aviation depots to compete
for contracts for the production of defense-related articles

2Curiously, Congress did not include any of the long-awaited amendments to the postemployment restriction statutes in this year’s Authorization Act.

3National Defense Authorization Act for Fiscal Years 1992 and 1993 § 307. 105 Stat. at _. The Inaugural Committee is established under the

authority of 36 U.S.C. § 721 (1988).

4This permanent statute authorizes the Defense Department to lend hospital tents and furniture, litters, ambulances with drivers, camp apphances, and

flags to the Inaugural Committee. See 10 U.S.C. § 2543(a) (1988).

5National Defense Authorization Act for Fiscal Years 1992 and 1993 § 311, 105 Stat. at .

SId. § 317 105 Stat. at — (amending 10 U.S.C. § 2213 (1988)).
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and to contract for services related to defense programs.?
This is a one-year authorization.

Congress Authorizes Agencies to Compete
for Depot Maintenance

Congress amended a statute that had prohibited Army
and Air Force activities from initiating competitions

between Army or Air Force maintenance activities, or

between military maintenance facilities and private con-
tractors, to select contractors to perform depot mainte-
nance workloads.8 The law now requires the Defense
Department to expend at least sixty percent of its avail-
able, .depot-level maintenance funds on work performed
by DOD employees. The Secretary of Defense, however,
may -waive this requirement if waiver is critical to
natjonal security.

This new section also directs the Secretary of Defense -

to conduct a pilot program for competitively selecting
entities, including DOD depot-level activities, to perform
materiel maintenance duties for the Army and Air Force.
Defense Department activities now may compete for up
to ten percent of all depot-level maintenance jobs that the

DOD has not reserved specifically to DOD employees in .

accordance with congressional mandate,?

. i e | . ;

Congress Extends Commander Authority Over . .
Commercial Activity Program

Congress extended through Septeriber 30, 1993, the

authority of installation commanders to manage commer-
cial activities programs on their installations.?® In the -

past, the Department of the Army and the Department of
the Navy have labored to dispel a persistent misconcep-
tion that this provision permits installation commanders
o ‘‘shelve’’ these programs. Both departments have
stressed that this is not the case and.occasionally have
chided their major commands for failing to comport with
departmental commercial activities policies.!1 :

Congress Makes DOD Contractors Responsible
for Hazardous Waste Damages

All contracts for the removal of hazardous waste that
Defense Department activities award after February 2,

-

1992, must requue contractors to reimburse the govern-
ment for certain ‘damages. A contractor or subcontractor

- must reimburse the government for all liabilities, costs,
. penalties, and damages that the government may suffer as

a result of the contractor’s or subcontractor’s breach, neg-
ligence, or willful act or omission during the performance
of the contract.12 Within thirty days of the contract
award, each contractor and subcontractor must demon-
strate its ab111ty to indemnify the govemment

~This law .does not apply to remedial 'actlon contracts
under the Defense Environmental Restoration Program,
nor does it apply when the generation of hazardous waste
is merely incidental to the performance of a contract.
Moreover, the Secretary of Defense or any service secre-
tary may waive the reimbursement requirement upon
finding that: (1) for a particular contract, only one
responsible contractor has extended an offer, or that no
responsible offeror is willing to agree to this provision; or
(2) the failure to award a waste removal contract would
place a faclhty in violation of the law.

Expenditure Limit.é for Environmental Restoration Fimds‘

Congress generally prohibited the Defense Department
from using FY 1992 Defense environmental restoration
funds to pay environmental fines or penalties. The DOD
may draw on these funds to pay a fine or penalty only if
the fine or penalty arises from an act or omission relating
to the DOD’s environmental restoration program.1?
Surety Bond Legislation _

* Congress reaffirmed its prohibition on using appropri-
ated funds to obtain .surety bonds to guarantee an:
agency’s performance of any. direct function.l4 Accord--
ingly, DOD agencies may not obtain bonds to comply
with the normal requirements of state or local environ-
mental laws or regulations.

Under another section of the Act,!5 Congress limited
the liability of the surety on an environmental restoration
contract to the lesser of either the penal sum of the bond
or the cost of ‘completing the contract. It also absolved
sureties from liability for personal injury or property

71d. § 1011, 105 Stat. at __ (amending 1991 Defense Authorization Act Pub-L; No. 101 510, § 1425, 104 Stat 1485 1684 (1990)) Thls aulhomy
does not extend to ship construction, overhaul, repair, or maintenance; ship refueling; aircraft maintenance and repair; or aircraft engine manufacture,’

overhaul, or repair.
8]d. § 314, 105 Stat. at __ (amending 10 U.S.C. § 2466 (1988)).

9Section 314 also repealed section 922 of the National Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101-510, 104 Stat. 1485, 1627
(1990), which had authorized the Secretary of Defense to conduct limited pilot programs involving depot-level maintenance ‘workload competitions.

1°National Defense Authorization Act for Fiscal Years 1992 and 1993 § 315, 105 Stat. at —_ (amending 10 U.S.C. § 2468 (1988) (commonly refetred
to as the **Nichols Amendment’')). Significantly, Congress declined to adopt a House proposal that would have made this authority permanent. |

11See Memorandum, HQ, Dep’t of Army, 29 Aug. 1991, SUb_]CC! Commercxal Actlvmes (CA) Program; Memorandum, HQ, Dep t of Navy, 28 Mar.
1991, subject: Commercxal Activities Program.

12National Defense Authorization Act for Flscal Years 1992 and 1993 § 331 105 Stat at (to be codified at 10 US.C. § 2708)
13]d. § 333, 105 Stat. at __. ‘ : : o ‘
M]d. § 335, 105 Stat. at ___

151d. § 336, 105 Stat. at ___. This section govems the surety bonds'that contractors must furnish before the United States may award them contracts to
perform environmental restoration projects. See generally Miller Act § 1, 40 U.S.C. § 270a (1988). It applies only to bonds |ssued between October 1,
1991, and December 31, 1992.
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damage. Finally, Congress confirmed that only the gov-

ernment may sue on performance bonds lssued for

environmental restoratlon projects.16

Contracts for Equipment Maintenance and Operation

Congress added operation and maintenance of equip-
ment to its list of exceptions to the *‘bona fide needs’”
rule.l? As amended, 10 U.S.C. § 2410a permits DOD
activities to draw on Department of Defense annual funds
for up to twelve months, beginning at any time during the
fiscal year, to pay contractors under operation and main-
tenance contracts.

Proceeds from Sale of Unclaimed Property to Support

Morale, Welfare, and Recreation Activities

Almost invariably, Defense Department activities must
deposit into the United States Treasury all proceeds that
they realize from sales of unclaimed property.}® This
year, however, Congress relaxed this rule slightly when it
selected two installations to participate in a test program.
A participant in this program may sell lost, abandoned, or

unclaimed property that comes into its custody or control.

It then may use sale proceeds to reimburse its operations
and maintenance accounts for costs it incurs in selling the
property. After reimbursing these accounts, the installa-
tion may use any remaining proceeds to support its
morale, welfare, and recreation activities,19

Incidental Expenses of Volunteers

Congress authorized the Department of Defense to use
appropriated funds to reimburse certain volunteer
workers for their incidental expenses. Ombudsmen for
museums or natural resources programs and volunteers

that assist in military family service center programs all

may claim reimbursement under this statute. The authori-
zation extends not only to programs operated by the mili-
tary services, but also to Coast Guard programs.?°

Small Purchase Procedures in Support
of Contingency Operations

In response to a Defense Department request, Congress ’

raised the dollar threshold for the use of simplified

16See 10 U.S.C. § 2701 (1988).

acquisition procedures from $25,000 to $100,000 for any
purchase made, or.contract awarded and performed, out-
side the United -States to support a military contingency
operation.2! Congress defined *‘contingency : operation’”
as any military mission that the Secretary of Defense des-
ignates as an operation in which members of the armed
forces are, or shall become, involved in military action,
operations, or hostilities against an opposing force or an
enemy of the United States. This definition also includes
any military operation that results in the activation or
retention on active duty of members of the uniformed
services.22

Congress Active in Independent Research and
Developrﬂent and’Bid and Proposal Costs Arenas

Congress substantially modified the rules governing
independent research and development (IR&D) and bid
and proposal (B&P) costs.23 Current regulations require
DOD activities to obtain advance agreements from con-
tractors on IR&D and B&P ceilings. In the 1992 Act,
lawmakers essentially directed the Department of
Defense to issue new regulations that will eliminate this
requirement. To allay DOD concerns that the elimination
of cost ceilings may trigger increased short-term expendi-
tures, Congress expressly limited the amount of IR&D
and B&P costs allowable between FY 1993 and FY 1995.
In FY 1993, for instance, a contractor that has allocated a
total of $10 million in IR&D and B&P costs to its DOD
contracts may recover no more than 105% of its allow-
able costs for the preceding year. The Secretary of
Defense may waive this near-term cost ceiling when
waiver is in the interest of the government. By FY 1996,
these costs will be fully reimbursable as indirect expenses
insofar - as they are allocable, reasonable, and allowable.

Congress no longer requires DOD activities to obtain
technical reviews of proposed IR&D and B&P projects.
Instead, new DOD regulations must prescribe simplified,
effective, formal mechanisms that will facilitate the
exchange of fiscal and technical information between the
Department of Defense and the defense industry.24.

Dual-Use Critical Technologj

Congfess directed the Secretary of Defense to establish
a program to foster partnerships between the Department

”

17National Defense Authorization Act for Fiscal Years 1992 and 1993 § 342, 105 Stat. at ___ (amending 10 U.S.C. § 2410a (1988), which also
exempts maintenance of tools and facilities, depot maintenance, and leases of real property). See generally 31 U.S.C. § 1502 (1988) (setting forth the

‘*bona fide needs’” rule).
18See 10 U.S.C. § 2575(b) (1988).

19National Defense Authorization Act for Fiscal Years 1992 and 1993 § 343, 105 Stat. at —. The two test instaliations are the naval base and the

naval air station at Norfolk, Virginia,

2071d. § 345, 105 Stat. at ___ (amending 10 U.S.C. § 1588(c) (1988), which, before its amendment, had perrmtted Department of Defense acuvmes to
use only nonappropriated funds to reimburse qualified volunteers for incidental expenses). -

21d. § 805, 105 Stat. at .

22]d. § 631, 105 Stat. at __ (amending 10 U.S.C. § 101 (1988); 37 U.S.C. § 101 (1988)).

2314, § 802, 105 Stat. at __
24H.R. Conf. Rep. No. 311, 102d Cong., 1st Sess. 569 (1991).
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of Defense and non-DOD entities—including private -
industries—that will promote the research, development, :

and application of dual-use ‘critical technologies.25' The
Defense Department may use grants, contracts, or ‘other
cooperative agreements to facilitate thisfprogram.:

" Subcontract Cost or Pncmg Data Thresholds

The 1991 Defense Authonzatlon Act raised to
$500,000 the cost and pricing data threshold for all con-
tracts into which DOD activities entered after December

5, 1990. The 1991 Act, however, did not increase the
threshold for subcontracts under prime contracts that the

Department of Defense awarded before December 5,
1990. For FY 1992, Congress raised the threshold for

these subcontracts to $500,000, effective December 5,

1991. The new law applies to all subcontracts or sub-
contract modifications that relate to, or derive from,
prime contracts awarded on or before December 5,
1990.26 A prime contractor may request a modification of
its contract to reflect the new requirement.

Payment Protection Jor DOD Subcontractors

Congress instructed the Department of Defense to issue -

regulations to govern subcontractor requests for informa-
tion about the payment and bonding of prime contrac-
tors.2? Specifically, the Defense Department must

implement procedures to advise subcontractors about

prime contractor progress, interim, or final payments. It
also must require contracting officers and prime contrac-
tors to provide payment bond information to actual or
prospective subcontractors. This section of the Act also

requires contracting officers to investigate credible asser- -

tions that prime contractors are not paying their sub-
contractors properly. If a contractor’s nonpayment is

substantial, the contracting ofﬁcer must take appropnate»

remedial action.

Rescission of Buy American Act Waivers

Congress ordered the Secretary of Defense to rescind
Buy American Act?® waivers for particular products if the
Secretary determines that a country with which the
United States has entered into a reciprocal acquisition

agreement has discriminated against similar - American
products.2® ‘The Secretary, however, must consult with
the United States Trade Representative before rescmdmg :
any waiver.

. Valve, Machine Tool, and Carbonyl Iron
Powder Restr:cnons

[

Congress extended the Buy Amencan Act restriction"
on valves and machine tools through 1996.3° Under this
restriction, the Department of Defense normally may
acquire certain valves and machine tools only if they are
manufactured in the United States or Canada. Congress
also provided that the prohibition on the use of non-
domestic carbony! iron powder in DOD items will end in
January 1993, rather than September 1994.31

Whistleblqwer Protection

The Act directs the Department of Defense to issue
regulations proscribing reprisals against members of the
armed forces that make lawful communications to offi-
cials in audit, inspection, or law enforcement organiza-
tions.32 Any service member that violates these
regulations will be subject to trial by court-martial under
the Uniform Code of Military Justice. Congress also
directed the DOD Inspector General to review annually
the efforts of military departments to address reprisal
claims.

CINC Initiative Fund

Congress authorized the Department of Defense to -
draw on the Commander in Chief’s (CINC) Initiative
Fund to meet the costs of force training, contingencies,
selected operations, command and control, joint training,
humanitarian and civil assistance, military education,
training forelgn personnel, and other, spec1f1cally enume-
rated activities.33 This statute also imposes expenditure
ceilings for particular activities.

Members of the House of Representatives remarked in
a conference report34 that the DOD need not seek specific
authorization for CINC Initiative funding of counternar-

cotic efforts because existing categories, such as force
i , ‘ -

25National Defense Authorization Act for Fiscal Years 1992 and 1993 § 821, 105 Stat. at — .

261d. § 804, 105 Stat. at —_.

27)d, § 806, 105 Stat. at

284] U.S.C §§ 10a to 10c (1988).

2914. § 833, 105 Stat. mt — . . .

3°Id § 834, 105 Stat. at —_ (amending 10 U.S.C. § 2507 (1988))
'-“Id § 835, 105 Stat. at ___ (amending 10 U.S.C. 2507(e) (1988))
32]d. § 843, 105 Stat. at

3]d. § 902, 105 Stat. at __ (to be codified at 10 U.S.C. § 166a).
3H.R. Conf. Rep. No. 311, 102d Cong., 1st Sess. 586 (1991).
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training or contingencies, already cover these activities.

In the report, the conferees also instructed the Depart-

ment of Defense to refrain from using joint exercise
funds to acquire equipment or other items for eventual
transfer to a foreign armed force that participates in an
exercise. | ' ‘

Congress Repeals Acquzsmon Worlcforce
Reductions Statute

Last year, Congress directed the Department  of
Defense to reduce its acquisition workforce by twenty
percent over a five-year period.35 This year’s authoriza-.
tion act repealed that law.36 Although Congress still
believes that personnel reductions are necessary, it has
determined that the Defense Department can meet its
reduction goals without statutory mandate.

‘‘Black’’ Prdgrams

The Department of Defense Authorization and Appro-.

priations Acts incorporate by reference the classified

annexes that appear in their respective conference
reports.3” The conference reports state that classified

annexes ‘‘have the force and effect of law as if enacted
into law.’’3% Funds that Congress has authorized and ~

appropriated for a specific activity that is listed in a clas-
sified annex are subject to the terms and conditions set
forth in that annex. Attorneys should become familiar
with the annexes that govern their programs or activities.
They also should be aware, however, that any amount

specified in a classified annex does not increase an

amount authorized or appropriated in other sections of the
act to which the annex pertains.

Military Construction Authorization Aét
for Fiscal Year 1992

O&M Fund Threshold Increases

In this year’s Military Construction Authorization Act,
Congress increased the funding threshold for unspecified
minor construction projects to $1.5 million. Additionally,
DOD activities now may obligate up to $300,000 from

their operation and maintenance funds for individual
minor construction projects.3® The $300,000 limit for
O&M funded pro_jects also apphes to Reserve
components.40 -

I
Long-Term Facilities Contracts

The authority of DOD activities to enter into contracts
for the construction, management, and operation of
various types of facilities on or near a military installa-
tion is now permanent.4! Congress also removed the legal
impediment to third-party financed acquisitions that it
had imposed in an eatlier test program. Contract law
practitioners should note, however, that the Office of
Management and Budget considers an arrangement of
this sort to be a capital lease, which will require full
funding in its first year.

Congress Enacts Permanent Build-to-Lease
and Rental Guarantee Authority

Congress codified the Defense Department’s authority
to acquire family housing by long-term lease when leas-
ing is more cost effective than construction.#? Congress
also permanently extended the housing rental guarantee
program and lifted the restriction on the number of rental
guarantees that the Department of Defense may execute
during a fiscal year.43

Tl|1e 1992 Department of Defensg Appropriations Act
Introduction

On November 26, 1991, President Bush signed the
Department of Defense Appropriations Act for 1992.44
The Act provides budget authority for all Department of
Defense (DOD) programs except military construction
and family housing. Congress granted budget authority
for the latter programs in the 1992 Military Construction
Appropriations Act.45

Pork Barrel Research

Congress normally requires the Defense Department to
award research and development grants and contracts to

35Natjonal Defense Authorization Act for Fiscal Year 1991, Pub. L. No. 101-510, § 905, 104 Stat. 1485, 1621 (1990).

36National Defense Authorization Act for Fiscal Years 1992 and 1993 § 904, 105 Stat. at

371d. § 1005, 105 Stat. at —; see also Department of Defense Appropriations Act, 1992, Pub. L. No. 102-172, § 8125, 105 Stat. 1150, — (1991).
3sH.R. Conf. Rep. No. 311, 102d Cong., 1st Sess. 595 (1991); H.R. Conf. Rep. No. 328, 101st Cong., 2d Sess. 32 (1991).

39National Defense Authorization Act for Fiscal Years 1992 and 1993 § 2807, 105 Stat. at — (amending 10 U.S.C. § 2805 (1988)).

404, § 2804, 105 Stat. at ___ (amending 10 U.S.C. § 2233a(b) (1988)).

4114, § 2805, 105 Stat. at —_ (amending 10 U.S.C. § 2809 (1988), which previously had authorized only a test program).
4214, § 2806, 105 Stat. at —_ (to be codified at 10 U.S.C. § 2835) (also amending 10 U.S.C. § 2828 (1988)). - ‘
4374, § 2809, 105 Stat. at __ (amending 10 U.S.C. § 2821 (1988) and adding 10 U.S.C. § 2836).

44Pub. L. No. 102—172, 105 Stat. 1150 (1991).
45Pub. L. No. 102-136, 105 Stat. 637 (1991).
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colleges and universities on a ¢ompetitive basis.46 Last .

year, however, Congress directed the DOD to award
‘*sole-source’” grants to nineteen academic institutions
during FY 1992.47 Among these mandatory endowments
is a $2 million grant to Walter Reed Army Institute of
Research to establish a center for prostate disease
research. Congress demonstrated unusual leniency in
estabhshmg terms and conditions for many of these

grants—in most cases stating expa.nswely that grantees "

may use the funds for "laboratory and other efforts asso-

ciated with research, development and other programs of

major importance to the Department of Defense.’’48

The Defense Department may not draw on- -appro-
priated funds to award any contract or grant to an institu-
tion of higher learning unless it first audits the proposed
grant or contract. The institution, moreover; must
**respond[] fully*’ to the DOD’s requests for financial
information. If an institution fails to provide the DOD
with an adequate financial response within twelve months
of award, the Secretary of Defense must terminate all

contracts or grants with the institution.4®. Congress has..

provided the DOD with $2.5 million to hire an additional
fifty auditors that will be assigned to audit university
contracts.50

Destruction of Chemical Agents and Munitions .

Congress forbade the Defense Department to use .

appropriated funds to acquire equlpment for chemical
weapons disposal facilities at Anniston and Umatilla
Army Depots until the Secretary of the .Army certifies

that the Army has begun phase III of operation verifica- -
tion testing at Johnston Atoll Chemical Agent Destruction -

Facility.51

" QObligation Rates

In a continuing effort to force the Defense Department
to adhere to its fund obligation rates, Congress essentially
restricted the DOD’s rate of obligation during the last two
months of FY 1992 to twenty percent of 'its’ total annual
appropriation.52 e

468ee 10 U.S.C. §8 2361, 2304 (1988).
4TH.R. Conf. Rep. No. '102-328, 102d Cong., 1st Sess. 13 (1991).

Equipment Modifications

The Defense Department may not use FY 1992 funds °
to ‘,modlfy any aircraft, weapon, ship, or other item of
equipment that a military department plans to retire or to
eliminate within five years after the modification would
be completed.5? Congress, however, has not barred DOD
activities from expending funds to make essential safety
modifications to obsolescent equipment. Moreover, Con-
gress has authorized the Secretary of Defense to waive
this prohibition if the Secretary finds that the modifica-
tion of an item is in the interest of national security and -
notifies the appropriate congressional committees
accordingly. ‘

Congress Continues Limitation on Cost Study Periods

Congress once again has limited the period for con-
ducting cost comparison studies of multifunction com-
mercial activities to forty-eight months. The time limit
for studying single-function commercial activities
remains twenty-four,months.54 Congress believes that
these restrictions will promote timely completion of com-
mercial activity cost studies. By no means do these provi-
sions eliminate ‘‘contracting out.”” Rather, they simply
prescribe a time within which an agency must complete
its commercial activity cost studies.

Arab Boycott -of Israel

The Defense Department may not award a contract that
exceeds the statutory small purchase limitation to a for-
eign offeror unless the offeror certifies to the Secretary of
Defense that it does not adhere to the secondary boycott
of Israel.55 The Secretary of Defense may waive this pro-
hibition for national security reasons. Moreover, pur-
chases of consumable supplies or services to support
American or allied forces in foreign countries are exempt
from this restriction.

Procurement Appraprzatlons

For fiscal years 1992 and 1993 Congress authorized
the Defense Department to spend FY 1990 procurement

48]d. at 11-12. Congress normally is more specific about ‘the purposes for which a grantee may spend appropriations.

49Department of Defense Appropriations Act, 1992, § 8106, 105 Stat. at .

30H.R. Conf. Rep. No. 102-328, 102d Cong., 1st Sess. 72 (1991).
511d, at 14.

52Department of Defense Appropriations Act, 1992, § 8004, 105 Stat. at —_.. Congress authorized only a few minor exceptions to this rule. See id.

331d. § 8034, 105 Stat. at ___
541d. § 8069, 105 Stat. at .
551d. § 8072, 105 Stat. at .
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funds to install equipment, if these funds were available
when the equipment ‘was purchased, but were not obli-
gated before the expiration of their periods:of
availability.56 :

Suspension and Debarment

Congress declined to adopt a proposal of the House of
Representatives to consolidate suspension and debarment
authority under the DOD Inspector General.57 It also
directed the Department of Defense to rescmd a 1984
memorandum that had mandated suspension of conv1cted
felons for at least one year unless an exemption was
granted.58 The lawmakers found that this policy might
penalize defense contractors unfairly. They also noted
that the policy conflicts with the **present responsibility"’
criterion that the Defense Advisory Panel of Government-
Industry Relations recommended in January 1990,5% .

Army Depots as Subcontractors To
Private Prime Contractors

Army depots now may perform as subcontractors to
civilian prime contractors on DOD acquisitions. All
Defense Department acquisitions of this nature must be
open to competition between DOD activities and civilian
firms.s0 '

Desktop m

Responding to reports that a contractor (Umsys) has
paid inadequate attention to Defense Department orders
placed against the Desktop III computer contract, Con-
gress prohibited additional purchases of computers under
this contract after the Desktop IV contract becomes effec-
tive.6! Congress seemed baffled that the DOD would
want to extend Desktop III when the contractor has per-
formed so poorly—particularly when better computers
are available at comparable prices under Desktop IV.62
Unisys, however, may continue production. under
Desktop III for some time because the Desktop IV con-
tract currently is in the hands of the General Services
Board of Contract Appeals.

The 1992 Military Construction Appropriations Act
A General

President Bush signed the Military Construction
Appropriations Act, 1992, (MCA Act) on October 28,
1991.63 The MCA Act provides funding for specified
military construction projects (line items), unspecified
minor military construction, and military family housing.

Cost-Plus-Fz'xed-Fee Contracts

Congress continued to forbid DOD activities to use
appropriated funds for cost-plus-fixed-fee construction
contracts. This restriction applies to all contracts per-
formed in the United States—except Alaska—in which
the contract cost is expected to exceed $25,000. The Sec-
retary of Defense, however, may waive this restriction on
a case-by-case basis.%4

' Military Exercise-Related Construction

The Secretary of Defense must notify Congress before
permitting the Defense Department to conduct any mili-
tary -exercise involving United States forces, if estimated
temporary or permanent construction costs for the
exercise exceed $100,000.65

Foreign Real Property Taxes

The Defense Department may not use militafy con-
struction or family housing appropriations to pay real
property taxes in any foreign nation.56

Contract Formation
Competition

Regulatory Changes

Federal Acquisition Regulation (FAR) section
6.302-167 was amended to clarify that an acquisition that
is limited to a specific, brand name product does not
provide for full and open competition, no matter how

56]d. § 8076A, 105 Stat. at .. Before FY 1990, Defense Department activities paid installation costs from operation and maintenance funds that were
current at the time of installation. Presently, however, an activity must draw on procurement appropriations that are current when the equipment is

funded to pay these costs.
57H.R. Conf. Rep. No. 102-328, 102d Cong., 1st Sess. 201 (1991).

S8Department of Defense Appropriations Act, 1992, § 8110A, 105 Stat. at

59H.R. Conf. Rep. No. 102-328, 102d Cong., 1st Sess. 202 (1991).

60Department of Defense Appropriations Act, 1992, § 8137, 105 Stat. at __ (amending 10 U.S.C. § 2208 (1988)). .

6114 § 8142, 105 Stat. at —. Even so, Congress authorized the Department of Defense to continue the purchase of maintenance, service, peripheral
equipment, and spare parts to maintain systems that already have been delivered.

62 R. Conf. Rep. No. 102-328, 102d Cong., 1st Sess. 207 (1991).
63Pyb. L. No. 102-136, 105 Stat. 637 (1991).

64]d. § 101, 105 Stat. at 641.

S51d. § 113, 105 Stat. at 642.

S6]4. § 109, 105 Stat. at 641.

67Fed. Acquisition Circular 90-5, 56 Fed. Reg. 29,127 (1991) (effective July 25, 1991) [hereinafter FAC].
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many sources actually can provide the desired product.
Accordingly, a federal agency must complete a justifica-
tion and approval (J&A) ih ‘accordance with FAR 6.303
and 6.304 béfore it may acquire a pfoduct”in this manner.

Government Must Provide Same: Specxﬁcatwns b
to All Offerors ' “

" After properly limltmg competition undet the unusual
and compelling urgency exception,s® the Defense Logis-
tics Agency (DLA) solicited offers for pleural cavity
drainage devices from two firms that recently had
provided it with these jtems.®® The solicitation that the
DLA gave to the protester specifically stated that the
units “‘shall be’’ Deknatel P/N A-8000s, while the
awardee’s solicitation called for Atrium P/N 2000s. Nei-
ther solicitation indicated that the government would
accept ‘‘equal’’ products; nor did the government imply
in any other way that the purchase would be competitive.
The government subsequently awarded the contract to
Atrium, the competitor that had extended the less costly
offer. Deknatel protested, asserting that it could have
provided ‘a lower-priced model if it had known that the
‘government would have accepted a model other than the
one identified in the specifications. The General Account-
ing Office (GAO) sustained the protest, finding that the
agency had violated the FAR7° by failing to provide the
same specifications to both offerors and by failing to
indicate that *‘equal’’ products would be acceptable. This
decision demonstrates that offerors are entitled to know
whether the government is soliciting competitive offers.

The GAO also found an agency’s actions improper in
EMS Development Corp.’! In this case, the Navy had ini-
tiated a sole-source acquisition with Raytheon to man-
ufacture and install equipment in a magnetic silencing
facility. The Navy provided Raytheon with a copy of the
solicitation and responded in writing to Raytheon’s ques-
tions about the contract specifications. After a competitor
protested the Navy's decision to acquu'e equipment solely
from Raytheon, the Navy resolicited the acquisition com-
petitively. The competitive solicitation, however, did not
include the answers that the Navy had provided to
Raytheon—indeed, the Navy did not provide the answers

6810 U.S.C. § 2304(c)(2) (1988).

% Comp. Gen. Dec. B-243408, July 29, 1991, 91-2 CPD 1 97. ‘
70Fed. Acquisition Reg. 15.402(b) (Apr. 1, 1984) [hereinafter FAR].
71Comp. Gen. Dec. B 242484, May 2, 1991, 91-1'CPD 1427..

72FAR 6.502.

to .the protester at all. Sustaining the protest, the GAO
held that the Navy’s failure to provide this information to
EMS Corporation had given Raytheon a distinct competx-
tive advantage.

Contractor Appeals to Agency Competition Advocates

An agency competition advocate is responsible for
challenging barriers to full and open competition in his or
her procuring activity.”? Two of this year’s GAO deci-
sions reveal the extent to which contractors should rely
'on competition advocate intervention for agency-level
relief.73

In Liebert Corp.’* a contractor sought the help of the
Air Force competition advocate to ptevent the Air Force
from using an existing requirements contract to obtain

~ items for the Federal Aviation Administration under the

Economy Act.75 After reviewing the circumstances and
conversing with the procuring activity, the competition
advocate agreed with the contractor-and told it that the
Air Force would solicit the requirement competitively.
The procuri.ng activity, however, later changed its mind.
The contractor protested to the GAO. The GAO upheld
the contractor s protest as timely. It declined to penalize
the contractor for failing to file the appeal when it first
had learned of the proposed action because it found that
the contractor had refrained from filing in reasonable
reliance on the competition advocate’s assertions.

The GAO reached the opposite result in Allied-Signal,
Inc.76 In Allied-Signal the Air Force competition advo-
cate had agreed only to review an alleged competition
deficiency for the contractor. The GAO found that the
advocate’s promise to ‘‘review’’ the procurement did not
provide the protester with reasonable cause to,believe
that the agency would change its position.”” [
An Agency’s Decision Not to Synopsize Must Be Proper

When the Agency Issues a Request for Proposal
" The Army contracting office in Dhahran, Saud1 Arabla,

issued a solicitation for portable washers to clean vehi-
cles and equipment used during Operations Desert Shield

73Generally, attempts to persuade an agency to change its decision do not toll the runmng of the prolesl ﬁlmg penod See Comp Gen. Dec. B-242703,

Jan. 18, 1991, 91-1 CPD { 60.

74Comp. Gen. Dec. B-232234.5, Apr. 29, 1991, 91-1 CPD 1 413.
75See 31 U.S.C. § 1535 (1988).

76Comp. Gen. Dec. B-243555, May 14, 1991, 91-1 CPD § 468.

77 Accord Comp. Gen. Dec. B-242357.2, Mar. 22, 1991, 91-1 CPD 1§ 322 (protester’s continued discussions, after agency clearly had taken position that

constituted adverse agency action, did not toll timeliness requirements).
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and Desert Storm.”® The contracting officer did not syn-
opsize the acquisition in the Commerce Business Daily
(CBD) because the agency needed quick delivery and
local sources were available.? One corporation, the
American Kleaner Manufacturing Company, protested,
claiming that it had been denied the opportunity to com-
pete under the solicitation because the agency improperly
failed to advertise the procurement in the CBD. The pro-
testor also objected that the agency ultimately- accepted
delivery from the awardee at an Air Force base in Dela-
ware, rather than at Dammam, Saudi Arabia, as the
agency originally had specified in its solicitation. Nev-
ertheless, the GAO deniéd the protest, holding that the
agency properly decided to forego advertising when it
issued its solicitation.

Contractor That Prepares Portions of Statement
of Work Is Disqualified From Competition

In Ressler Associates, Inc.B° a contractor protested its
exclusion from a National Aeronautics and Space Admin-
istration (NASA) competition for scientific and engineer-
ing support services. The NASA contracting officer
initially had issued a solicitation to a contractor, but later
discovered that the contractor Associates had helped
write the statement of work for the contract. Having
determined that the contractor would enjoy an unfair
competitive advantage, the contracting officer dis-
qualified it and canceled the RFP.81 The GAO found that
the contracting officer acted reasonably. It rejected as
irrelevant the contractor’s assertion that it had been
unaware that it could be disqualified for having partici-
pated in writing the contract.

Poor Planning Does Not Justify Unusual and
' Compelling Urgency Exception

In Service Contractors®? a Housing and Urban
Development (HUD) lawn maintenance contract expired
before the agency could award a follow-on contract. To
expedite award of a new contract, the contracting officer
solicited only three local small businesses. It cited as jus-
tification the ‘‘unusual and compelling urgency’’ excep-
tion to full and open competition, claiming that it
urgently needed lawn cutting services because it would

78Comp. Gen. Dec. B-243901.2, Sept. 10, 1991, 91-2 CPD 1 235.

sell fewer homes if the lawns were not trimmed.83 Serv-
ice Contractors challenged its exclusion from the compe-
tition. The GAO sustained the protest. Rejecting the
agency’s justification and approval, it ruled that the
agency’s ‘‘urgency’” was attributable solely to the poor
planning of inexperienced contracting personnel.

Total Package Procurement for Telecommunication
System Found Reasonable

" Total package procurements often unduly restrict com-
petmon Nevertheless, in Institutional Communications
Co.84 the GAO upheld an agency’s decision to procure a
state of the art telecommunications system in this man-
ner. As part of Defense Department’s telecommunica-
tions modernization project (TEMPO), the Army sought a
single prime contractor to assume total performance
responsibility for a proposed TEMPO system. The GAO
found that the Army properly could make a single award
to decrease the technical risk of obtaining a working sys-

tem and to minimize disruptions from repair and

maintenance.

Types of Contracts
Coﬁgress Amends R&D Contract Term Provisions

Upon proper notice to Congress, defense agencies now
may award research and development (R&D) contracts
for terms exceeding ten years. An agency must notify
Congress if: (1) it anticipates that performance under the
contract will exceed ten years; or (2) performance actu-
ally does exceed ten years and the agency previously did
not notify Congress.85 This new provision effectively
abrogates the FAR five-year limitation on research and
development agreements.86

" Policy and Regulation

Office of Federal Procurement Policy Issues
" Services Contract Policy Statement

In April 1991, the Office of Federal Procurement Pol-

vicy (OFPP) issued a significant policy memorandum that

places particular emphasis on the administration and
management of service contracts.5” The memorandum

798ee FAR 5.202(a)(12) (synopsis not required for DOD if contract will be made and performed outside United States, its possessions, or Puerto RICO,

and only local sources are solicited).
80Comp. Gen. Dec. B-244110, Sept. 9, 1991, 91-2 CPD 1 230.

815¢¢ FAR 9.505(b)(2) (contractor that helps prepare statement of work for services may not compete for contract to provide same services).

82Comp. Gen. Dec. B-243236, July 12, 1991, 91-2 CPD 149.
8341 U.S.C. § 253(c)(2) (1988); FAR 6.302-2.
84Comp. Gen Dec. B-233058.5, Mar. 18, 1991, 91-1 CPD 1-292.

85National Defense Authorization Act for Fiscal Years 1992 and 1993, Pub. L. No. 102-190, § 803, 105 Stat. 1290,  (1991) (amending 10 U.S.C.
§ 2352 (1988), which had authorized military departments to enter into research and development contracts for a period not to exceed five years with a

five-year extension possible).
86See FAR 35.017-1(d)(2).

87See 56 Fed Reg. 15,110 (1991) (Office of Federal Procurement Policy, Policy Letter 91-2, s1gned Apr 9, 1991).
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stresses the ‘need ‘for ‘agencies t6 select appropriate’ con-
tracts, taking ‘into consideration the extent to which the
government can define its requirements. I1l-defined
requirements lead to poor performance and must be
avoided. The memorandum: also advises agencies to
select contract types that will motivate contractors to
optimum performances, recommending that agencies
provide incentives for good performance and impose
appropriate price reductions for poor performance. It rec-
ommends that an agency use competitive negotlatlon
whenever performance requnrements exceed the minimum
acceptable quality level and, conversely, that it use sealed
bidding when the agency’s goal is to obtain the lowest
practicable contract price. Fmally, the ‘memorandum
urges agencies to stress cost realism and past perform-
ance when they develop evaluation faotors and empha-
sizes the desirability of using clear, performance-oriented
statements of work instead of detailed ‘‘how to”’ .specifi-
cations.88 Curiously, although the memorandum clearly
expresses the executive branch’s acquisition policy,
recent attempts to construe it as a binding regulation have
failed.s?

FAR Addresses Contracting for
Private Sector Temporaries ... ..

The FAR now specifically authorizes contracting
officers to contract for private sector temporary employ-
ees.% Federal agencies have had the authority to contract
for private sector temporaries for some time, but until last
year, the FAR provided them with no guidance -on this
subject.?! The new FAR provision indicates, that these
services are not personal services, but also expressly for-
bids federal agencies to use private 'sector temporaries to
avoid personnel laws. :

GAO Approves Paperless Government Contracts

As a general rule, government contracts must be
written—in part, because payment of government obliga-
tions must be supported by written evidence of a binding
agreement between the government and a contractor.®2

B8Jd4. at 15,111 (1991).

Technology now in use in the private sector, however,

enables individuals ‘and businesses to create, transmit,

review,; store, and authenticate electronic documents
without having to create paper copies of the electronic
files. Users commonly refer to this technology. as
electronic data interchange (EDI). .

The Comptroller General now opmes ‘that no legal
1mped1ment prevents federal agencies from relying
exclusively on EDI to solicit and award government con-
tracts.®3 Electronic ‘‘message identification codes’’ that
conform to Federal Information Processmg Standard
1139 are the functional equivalent of handwritten signa-
tures. Accordingly, paperless contracts are legally suffi-
cient, as long as agencies safeguard electronic files to
prevent unauthorized alterations and use appropriate mes-
sage identification codes to ensure that only contracting
ofﬁcers actually authentlcate contracts. ‘

Limit on 'Length of Supply Contracts Determined
By Agency s Reqmremenzs '\Not Term of Contract

In a preaward protest, Delco Electromcs Corporanon
alleged that a contract contammg a forty-two month first
article test period that was followed by five one-year
option periods violated the five-year limitation on the
length of contracts.®> The GAO, however, carefully dis-
tinguished the .duration of the contract term from the
duration of the government’s supply requirements. It

'pomted out that the FAR bars the government from enter-
ing into a supply contract for more than five years® worth

of requirements. In this case, the GAO found that the
total duration of the contract—eight and one-half years—
was not objectionable. Reasoning that the first article test
Tequirements were not a part of the government’s ulti-
mate supply, the GAO concluded that the forty-two
month first article test period should not be counted in
computing the five-year limitation under FAR

'17.204(e).®¢ Accordingly, the contract did not call on the

contractor to fulfill the government’s supply requirements
for more than five years and thus did not violate the
FAR.97 . A

f
v

89The Comptroller General has refused to overtum solicitations or awards based upon an alleged failure to comply with the terms of the memorandum.
See, e.g., Comp. Gen. Dec. B-244155, Sept. 16, 1991, 91-2 CPD 9 247; Comp. Gen. Dec. B-244285, Sept. 23, 1991, 91-2 CPD 1 267."

9FAC 90-8, 56 Fed. Reg. 55,379 (1991) (amendmg FAR'37.112, effective Nov. 25, 1991).

#1See 5 C.F.R. §§ 300.501 to .507 (1991).

92See 31 U.S.C. § 1501(a)(1)(A) (1988). - e IR .
#3Ms. Comp. Gen. B-238449, June 19, 1991 (unpub.). This opinion was not available on LEXIS or Westlaw. )

94Federal Information Processing Standard 113 (National Inst. of Standards and Technology 1991). Standard 13 adopts American National Standards
Institute Standard X9.9 for message authentication. These standards establish criteria for cryptographic authentication of electronically transmitted data
and for the prevention of intentional or unintentional modifi cation of data. 3 .

25Comp. Gen. Dec. B-244559; Oct. 29, 1991, 91-2 CPD % 391. FAR 17. 204(:) provxdes that “unless otherwise approved in accordance with agency
procedures, the total of the basic and option periods shall not exceed . . . requirements for five years in the case of supplies.”” Id. (emphasis added).

%6Comp. Gen. Dec. B-244559, Ocl 29 1991 91-2 CPD'l 391
11572
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- Sequential Exercise of Options Not ‘Required

In Delco Electronics the GAO also addressed the gov-
ernment’s exercise of nonsequentlal options. The solicita-

‘tion, which had invited offerors to produce a modified

commercial product over five option years, specifically
authorized the nonsequential exercise of options. For
example, the government could exercise the third and
fifth year options regardless of whether it previously had
exercised options in years one, two, and four. On review,
the GAO found no regulatory or statutory provision
requiring the government to exercise options in sequence.
This decision, however, is uniquely fact-specific. Practi-
tioners should not rely upon it as general authonty to
exercise options nonsequentlally

Cancellation of Requirements Contract Delivery
Order After Issuance

In California Bus Lines, Inc.5% the Armed Services
Board of Contract Appeals (ASBCA) ruled that the
requirements clause of a contract®® permitted the govern-
ment to cancel services that it had ordered previously.
During performance of the contract, the government
issued a delivery order for services. It later canceled a
small portion of the order because of political unrest in
the Philippines and the onset of a typhoon. The contractor
protested the cancellation, contending that the govern-
ment’s issuance of the delivery order had been an irrevo-

cable expression of a government requirement, which,

under the requirements clause, the government was
bound to obtain from the contractor. The Board, however,
held that the government had cancelled the order prop-
erly. It ruled that bona fide changes in circumstances sup-
ported the government’s conclusion that it no longer had
a current need for the services that it had ordered. ‘

Cost-Reimbursement Versus Fixed-Price Contracts

GAO Approves Cost-Reimbursement Requirements
Contracts for Noncommercial Services

In Astronautics Corp. of Americal® a protester chal-
lenged an agency decision to award a cost-plus, fixed-fee
requirements contract for engineering services. The pro-
tester relied on FAR 16.501(c), which authorizes agencies
to award indefinite delivery, fixed-price contracts. The
protester also alleged that the contract violated FAR
16.504(b), which states that agencies should use indefi-
nite quantity contracts for commercial items or services.

98 ASBCA No. 42,181 (Aug. 21, 1991).

9FAR 52.216-21.

100Comp. Gen. Dec. B-242782, June §, 1991, 91-1 CPD { 531.
101 Comp. Gen. Dec. B-2431§3, June 10, 1991, 91-1 CPD 9§ 557. v
102Comp. Gen. Dec. B-242664, May 17, 1991, 91-1 CPD § 476.
103Comp. Gen. Dec. B-244559, Oct. 29, 1991, 91-2 CPD ¥ 391.

The GAO rejected both arguments. Ruling that the lan-
guage of these two FAR provisions was permissive,
rather than mandatory, it held that no per se objection
exists to'a cost-type, indefinite quantity contract for non-
commercial services.

Cost-Reimbursement Contracts for Housing Maintenance

In Crimson Enterprises, Inc.191 the GAO rejected a
small business contractor’s argument that a cost-plus,
fixed-fee contract for family housing maintenance was
improper. Crimson Enterprises argued that it successfully
had performed the contact on a firm-fixed-price basis for
several years and that the agency had lacked any rational
reason to convert to a cost-reimbursement contract. The
agency responded that it did have a good reason to
change the nature of its contract, arguing that predicting
the nature, quantity, and complexity of family housing
maintenance tasks is extraordinarily difficult. The GAO
agreed. It noted that, in the past, the agency had to nego-
tiate a sole source modification whenever it identified an
essential item of work that was not in its contract. More-
over, the contract had contained new requirements for
which no prior price history existed. The GAO concluded
that these uncertainties had prevented the agency from
estimating performance costs with the requisite degree of
certainty necessary to justify award of a fixed-price
contract.

In LBM, Inc.192 the protester adopted a position
opposite to that of Crimson Enterprises. LBM, Inc.
argued that the uncertain nature of housing maintenance
requirements and the agency’s refusal to allow price
increases for variations from the estimated workload
unfairly shifted the risk of performance to the contractor.
The GAO, however, ruled that placing a substantial risk
of variations in quantity on a contractor is not legally
objectionable. In this case, it noted that the agency had
provided the offerors with extensive historical data and
that the protestor had presented no evidence that the gov-
ernment’s choice of contract had rendered bid preparation
impossible.

Fixed-Price Development Contracts

Delca Electronics, Inc.1°? advanced the proposition
that an agency may award a development contract on a
fixed-price basis. Delco Electronics asserted that the gov-
ernment’s choice of a fixed-price contract had been inap-
propriate because of the degree of risk normally
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-associated with development endeavors. The GAO dis-
agreed, ruling that the choice of contract type is within
the sound discretion of the contracting officer. It also
found that, in the instant case, the contracting officer rea-
sonably had selected a fixed-price contract because the
contract had required the contractor to apply existing,
commercially available technology. !

~ Contractor Not Liable for Design Defect in its
Specification Under Production Contract

In General Electric Co.1%4 the government accepted a
contractor’s design of an item and awarded the contractor
a follow-on production contract. During production, how-
ever, the parties discovered latent defects in the contrac-
tor’s design. On appeal, the ASBCA rejected the
government’s. attempt to impose liability for the latent
design failure under the terms of the production contract.
The Board found that this contract imposed no express or
implied design responsibility on the contractor. It also
concluded that no liability for the design attached under
any of the government's postacceptance remedies under
the production contract. In essence, the Board decided
that the contractor’s design had become a government
design for which the government alone was hable as a
matter of law. :

Sealed Bidding
Rejectibn of Bids

Cogent and Compelling Reason Required to Reject
Responsive Bids After Bid Opening for Government Sale

The Claims Court!05 adopted a ‘‘cogent and compel-
ling reason’’ standard akin to the standard that the FAR
applies to federal acquisitions196 when it considered
whether an agency could reject all responsive bids after
bid opening under a sealed bid govemm'ent sales transac-
tion. This is significant because the federal regulations
that govern sales transactions, unlike the regulations con-
trolling acquisition contracts, do not impose an express
“‘cogent and compelling’’ standard on agencies for the
rejections of responsive bids.197 The court, however, held
that acquisition law and regulations would apply if gov-
.ernment sales regulations did not address a contested
issue specifically. Accordingly, it found that a sales con-

104 ASBCA No. 36,005, 91-3 BCA 1 24,353,

105 Arthur Forman Enters. v. United States, 22 ClL. Ct. 816 (1991).
1065¢e FAR 14.404-1(c)(6).

107See 41 C.F.R. § 101-45.000.

108Comp. Gen. Dec. B-243606, Aug. 7, 1991, 91-2 CPD § 136.

tracting officer could reject all the bids if the offerors had
priced them unreasonably—though it also noted that this
discretion is tempered by the requirement that the con-
tractmg officer have a cogent and compelling reason to
reject each offer.

Integrity Certificates Required Under Indefinife-Type
Contracts When Values Likely Were to Exceed $100,000

In Service Technicians, Inc.198 the Navy issued a solic-
itation for a one-year, indefinite quantity painting con-
tract. The solicitation established a contract minimum of
$50,000 and an estimated range between $1 million and
$5 million as the maximum. It also required offerors to
complete procurement integrity certifications.1%® The
agency found one offeror’s bid nonresponsive because
the offeror had failed to submit the certificate, The
offeror protested. It argued that, because the solicitation
had not included a specific estimated value for every
order that the government would place under the contract,
the contract value was $50,000—a sum below the mini-
mum quantity for payment and performance bond
requirements. The Comptroller General réjected this con-
tention, finding that the law required an offeror to

‘provide an integrity certificate whenever a contract value

likely would exceed $100,000, whatever the contractual
minimum might be.

In a similar case,119 the protester argued that the cer-
tification ‘requirement does not apply to an indefinite

-delivery contract unless the total estimated value of

orders that the government eventually will place under
the contract is expected to exceed $100,000. It asserted
that the certification requirement did not apply in the

instant case because the solicitation guaranteed only

$50,000 of work. The GAO rejected the protester’s argu-
ment, holding that the protester’s bid of $547,000 clearly
established that the expected value of the delivery orders
under the contract exceeded $100,000.

Cancellation of Solicitation

Omission of Signature Line from Procurement Integrity
Certificate Justifies Cancellation

In PMB Construction—Reconsideration!1! the GAQO

ruled that a contracting officer properly cancelled a solic-

itation after bid opening when the solicitation required

1095ee FAR 52.203-8, Requirement for Certificate of Procurement Integrity (Nov. 1990) (requiring cemﬁcatlon when value of contract exceeds

$100,000).
110Comp. Gen. Dec. B-244660, July 10, 1991, 91-2 CPD 1 44.
111Comp. Gen. Dec. B-242221.3, Aug. 24, 1991, 91-2 CPD { 181,
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bidders to submit a signed certificate of procurement
integrity, but the certificate included in the invitation for
bids had not contained a signature line or block for bid-
ders to complete.

When Specxficatlons No Longer Adequately Describe
' Agency s Needs After Bid Opening,
Cancellation Is Appropriate

The Comptroller General upheld a United States
Marine Corps contracting officer’s decision to cancel a
solicitation for information, referral, and counseling serv-
ices upon finding that the solicitation failed to meet the
government’s needs. After solicitation, pending a pre-
award survey, approximately 40,000 Marines had
deployed in support of Operation Desert Shield. The con-
tracting officer then determined that the government
would require services, such as death and grief coun-
seling and deployment-related stress counseling, that the
original solicitation failed to discuss. The Comptroller
General also upheld the contracting officer’s determina-
tion that sealed bidding would be inappropriate because
the deployment of numerous service personnel to a hos-
tile area heightened the importance of acquiring the
*‘highest quality counseling services.’’112 ‘

Mistake in Bid

Bid That Was Thirty-Two Percent Lower Than
- Government Estimate Was Insufficient to
Place Contracting Officer on Notice of Mistake in Bid

. In RJ. Sanders, Inc. v. United States'? a contractor
sued for equitable reformation of the contract, claiming
that it inadvertently had entered too low a bid. The
Claims Court, however, held that the $129,843 bid, con-
sidered together with other bids ranging from $157,887 to
$225,225 and a government estimate of $190,000, would
not have raised a **presumption of error’’ in the mind of
a reasonable contracting officer. The court first noted
that, to obtain contract reformation to correct an alleged
mistake in the bidding, the plaintiff had to prove that the
available facts reasonably should have raised the pre-

sumption of error in the mind of the contracting officer.

In the present case, however, the mere discrepancy
between bid prices did not place the contracting officer
on notice of an error. Noting that the government’s esti-
mate had exceeded six of the eight bids and that the sec-
ond low bid was only eighteen percent higher than the

12Comp. Gen. Dec. B-243223, July 15, 1991, 91-2 CPD 1 55.
11324 Cl. Ct. 288 (1991).
114Comp. Gen. Dec. B-242962, June 18, 1991, 91-1 CPD g 579.

contractor’s bid, the court concluded that the evidence
failed to justify the contractpr’srefonnation request.

Amendments to Solicitations—Improper Distribution
-Violates the Competition in Contracting Act

The Army and the General Services Administration
(GSA) improperly excluded bidders from competition
when they failed to provide solicitation amendments to
prospective offerors. In Republic Floors, Inc.114 the
Army rejected the protester’s bid as nonresponsive
because the protester had failed to acknowledge and com-
plete two amendments to the agency’s invitation for bids
(IFB). The agency inadvertently had omitted the protester
from the bidder’s mailing list!!5 and the protester thus
did not receive the amendments. The GAO specifically
rejected the agency’s blanket assertion that offerors are
ultimately responsible for ensuring that they receive
amendments in a timely ‘manner.116 It found, instead, that
the agency's defective distribution process had prevented
the protester from receiving the amendments. The GAO
reached the same result in Custom Environmental Serv-
ice, Inc.117 in which the GSA mailed a solicitation
amendment to the wrong address. The GAO ruled that by
mailing the amendment to the protester’s former address,
the agency had failed to comply with a FAR requirement
that prospective bidders be supplied with amendments.}18

Transmission of Bid

Bidder Bears Risk of Untimely or Inaccurate
Transmission of Telegraphic Bid Modification

In Western Alaska Contractors, J.V.11° the contractor
wished to modify its bid before bid opening.120 It
attempted to notify the government of this telephonically,
through a local telegraph company. The telegraph com-
pany told the contracting specialist that it was transmit-
ting a ‘‘bid wire.”” The contracting specialist
misinterpreted this term to mean a telegraphic bid—
which, as the specialist responded, the agency would not
recognize under the terms of its solicitation. The special-
ist terminated the call without ever clarifying whether the
telegraph company intended to transmit a modification
rather than a bid. The GAO held that, by attempting a
telephonic modification, the bidder had accepted the risk
that its call would be misinterpreted or that it would not
be received in its intended form.

HISFAR 14.205-1(c) (agency must add to mailing list the names of businesses to which it has issued invitations for bids so the agency can send them

solicitation amendments).

116Normally, an offeror bears the risk of not receiving a solicitation amendment, unless the agency evidently failed to comply with the FAR require-
ments for providing notice of, and distributing, amendments. See Comp. Gen Dec. B-241062, Jan. 8, 1991, 91-1 CPD ¥ 18.

17 Comp. Gen. Dec. B-242900, June 18, 1991, 91-1 CPD 1 578.

118 Byr see Comp. Gen. Dec. B-232666.4, Mar. 5, 1991, 91-1 CPD 9§ 242 (protester must avail itself of reasonable opportunities to obtain documents).

119Comp. Gen. Dec. B-241839, Mar. 5, 1994, 91-1 CPD § 248.
1205¢¢ FAR 14.303(a).
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Two-Step Sealed Bidding

GAO Finds No Réduifeﬁlent for Agency to Set
_ Common Date for End of Step One

In J&J Maintenance, Inc.—Reconsideration12! the pro-
tester argued that the government had failed to establish a
common date for the submission of additional materials
following the completion of the first step in a two-step
acquisition prescribed by FAR 14.501. The protester con-
ceded that the FAR is silent on this point, but argued that
this requirement is manifestly necessary. The GAO
rejected this ‘position. Noting that FAR 15.611(b)(3)
expressly provides a common cutoff date for receipt of
best and final offers, it reasoned that the absence of a
similar provision in FAR 14,501 was intentional. The
GAO concluded that a common date for two-step sealed
bids could not be inferred. This decision provides con-
tract law practitioners with a helpful framework for ana-
lyzing the differences between sealed bidding rules and
procedures for conducting competitive negotiations.

Proposal Evaluation in Two-Step Acquisition
Must Follow Agency Plan

Durmg a two- -step sealed bidding acqulsmon the Air
Force rejected as technically unacceptable three of four
step-one proposals it had received. Because the agency had
obtained only one acceptable proposal, it continued the
acquisition by negotiating with the remaining firm,122
“Although this normally would have been the proper proce-
dure, it was inappropriate in this case because the agency
had relaxed the performance schedule during its negotia-
tions with the remaining offeror and had modified a techni-
cal requirement. Accordingly, in Irvin Industries of
Canada, Lid. v. Department of the Air Force,'23 the Court
of . Appeals for the District of Columbia overturned the
award and directed the agency to resolicit. The court found
the awardee’s proposal technically deficient because it did
not ‘meet the requirements of the original solicitation. Sig-
nificantly, the agency had accepted the awardee’s offer
only after it had relaxed the solicitation requirements. The
court also concluded that the agency should have afforded
all competitors an opportunity to revise their proposals to
address the modified requirements.

121Comp. Gen. Dec. B-240799.3, Apr. 23, 1991, 91-1 CPD § 396.
122See FAR 14.503-1(i).

Sealed Bidding Versus Negotiations—Use. of Sealed :
Bzddmg for Unexploded Ordnance Site Survey
Was Proper . d

In UXB International, Inc.}2* the Army issued an invi-
tation for bids (IFB) to acquire site surveys for detecting
unexploded ordnance A contractor (UXB International)
protested the use of sealed bidding procedures, arguing
that technical considerations, such as a contractor's abil-
ity to detect ordnance, were more important than contract
prices and that negotiation was essential to ensure that all
the offerors bid on the same basis. The GAO observed
that a federal agency must use sealed blddmg procedures
if the four conditions enumerated in the Competition in
Contracting Act (CICA) exist.125 In this case, the GAO
found the agency's action was proper because all four
CICA conditions. were met. It noted specifically that the
IFB contained detailed specifications, so that no discus-
sions were necessary; that the Army reasonably decided
to emphasize prices, rather than technical expertise; that
time had permitted sealed bidding, and that the Army evi-
dently had expected more than one offer. The GAO also
noted that the Army had performed a preaward survey
that had ensured that the low ‘offeror was capable of per-
forming the contract.

. Negotiated  Acquisitions

Negotiations proviae an agency with an opportunity to
select the most advantageous offer from a spectrum of
cost and quality options. Many acquisition personnel,
however, still conduct acquisitions as if award to the low
responsive, responsible bidder is the only basis upon
which to select a contractor. As noted below, this mindset
may cause a number of problems. Conversely, although
negotiation procedures are inherently flexible, agencies
still must comply with statutory requirements and must
make rational evaluation and selection decisions.

_ Army Revises Source Selection Procedures

The Department of the Army provided 1ts contractmg
personnel with new guidance for conducting formal
source selections. It added appendix AA to the Army
Federal Acquisition Regulation Supplement (AFARS)126

123924 F.2d 1068 (D.C. Cir. 1990) (the court entered its decision on January 23, 1990, but did not publish an opinion until 1991)

124Comp. Gen. Dec. B-241028, Jan. 16, 1991, 91-1 CPD 1§ 45.

125 Accord 70 Comp. Gen. 127 (1990). The Competition in Contracting Act provndes, in pertment part

[A]ln agency shall solicit sealed bids if—

(i) time permits the solicitation, submission, and evaluation of sealed bids; .

(ii) the award will be made on the basis of price‘ and other price-relafed factors; ‘

(iii) it is not necessary to conduct discussions with the responding sources about their bids; and

(iv) there is a reasonable expectation of receiving more than one sealed bid .

10 US.C. § 2304(a)(2)(A) (1988).

126 See Acquisition Letter (AL) 91-4, HQ, Dep’t of Army, Mar. 8, 1991.
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to provide source selection guidance:for major systems
and information systems acquisitions. AFARS Manual 1
contains additional instructions and sample documents.12?
Commands should tailor these new. p011c1es for applica-
tion to other acqulsmons

Broad Agency Announcements

In ABB Lummus Crest Inc.128 a protester challenged an
agency’s use of broad agency announcement procedures,
alleging that the research the agency had sought to obtain
by means of the announcement was not. ‘‘basic”’
research. The Comptroller General ruled that the protest
was untimely because the protester had failed to raise it
before the government had received the offerors’ initial
proposals. This decision may prove difficult to apply in

practice, however, when a broad agency announcement.

has an open period for submission of research proposals,
or the announcement provides for preproposals
(*‘whitepapers’”).

Evaluation Factors

In C3, Inc.129 the GAO discussed the degree to which a ,

solicitation must disclose the agency’s evaluation

scheme. The protester alleged that the disclosed evalua-’
tion factors did not specify how much extra weight the’

agency would afford a proposal that offered to meet cer-
tain desired requitements, rather than just the minimum
requirements of the RFP. The GAO found that the
evaluation factors were not ambiguous. It also held that
an agency legitimately may impose some risk on offerors
by not disclosing how it would weigh proposals that
exceed the minimum requirements of a solicitation.

Some agencies continue to omit significant evaluation
factors and subfactors from their solicitations or fail to
explain the relative importance of these elements. Some
commit both errors. In St. Mary's Hospital and Medical
Center of San Francisco, California,13° the GAO sus-
tained a protest when the proposal evaluation committee
used a number of evaluation factors that either were
undisclosed or were not reasonably related to the dis-
closed factors.

But for the absence of prejudice—-orkthé presence kofy

mitigating factors—in many cases, the GAO would have

sustained many similar protests this year. For example, in
High-Point Schaer!31 the agency’s RFP failed to disclose
the relative importances of cost and technical factors. The
GAO applied its traditional presumption that the factors
had approximately equal importance and denied the pro-
test. In Danville-Findorff, Ltd.132 the agency improperly
had listed the relative importance of 'one factor as
‘*sixty’’ in the RFP, but had assigned the factor a value
of *‘forty’’ during the actual evaluation. The agency
assigned the ‘‘extra’’ twenty points to an unannounced
evaluation factor. The GAO, however, did not grant
relief. It noted that, even if the agency had evaluated the
proposals using the announced criteria, the protester
would not have received award.

Evaluations
Selection of Evaluators

In Advanced Management, Inc.133 the General Services
Board of Contract Appeals (GSBCA) announced that it
would review an agency’s selection of evaluators for
abuse of discretion, fraud, and actual bias. This is one
area in which the GSBCA has adopted the more deferen-
tial GAO standard of review.134 In TRW Inc.1?5 the
agency used an evaluator who was a close friend of one
offeror’s corporate officials. The GSBCA concluded that
the appearance of impropriety that this relationship had
created violated DOD and agency regulations. The Board,
however, refused to grant relief, finding that the relation-
ship actually had not harmed the protester.

Cost Evaluations

In Planning Research Corp.136 the GSBCA declared
that it will apply an “*abuse of discretion’’ standard to its
reviews of cost realism determinations. In an interesting
footnote to this decision, the Board observed that a con-
tract that is tied up in constant litigation cannot be per-
formed adequately.137 This observation implies that a
proposer’s litigation history may be a relevant evaluation
factor.

Even under Planning Research Corp.’s deferential
standard, the government must introduce some evidence

..__of .the reasonableness of its cost evaluations. In Dyna-

127 Army Fed. Acquisition Reg. Supp., Manual 1 ('Mar."1991). Appendix AA refers to this manual, but the manual is available separately.

128Comp. Gen. Dec. B-244440, Sept. 16, 1991, 91-2 CPD § 252.
129Comp. Gen. Dec. B-241983.2, Mar. 13, 1991, 91-1 CPD § 279.
130Comp. Gen. Dec. B-243061, June 24, 1991, 91-1 CPD 1 597.
131Comp. Gen. Dec. B-242616, May 28, 1991, 91-1 CPD 1§ 5095.
132Comp. Gen. Dec. B-241748, Mar. 1, 1991, 91-1 CPD § 232.
133GSBCA No. 11,257-P, 91-3 BCA 1 24,065.

134 8ee, e.g., Comp. Gen. Dec. B-240847, Dec. 17, 1990, 90-2 CPD 91 494 (composition of source selection evaluation board is thhm dlscretlon of
agency; thus, GAO will review only allegations of fraud, bad faith, or conflict of interest).

I33GSBCA No. 11,309-P, — BCA 1 — 1991 BPD 1 205.
136GSBCA No. 10,697-P, 91-2 BCA 1 23,881.
1371d. 91-2 BCA at 119,630 n.11.
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Lantic v. United States,138 for instance, the agency relied -

on an . efficiency standard for lines of code' per-
programmer per-day to find the protester’s proposed costs
of writing software unreasonably low. The GSBCA
agreed;13° concluding that the protester deliberately had.
submitted a “‘low-ball’* cost proposal in the hopes of
receiving award. The agency, however, had failed to dis-
close the efficiency standard to the proposers. Moreover,
on appeal, the agency introduced no credible evidence
that the standard actually was reasonable. Indeed, the
standard essentially derived from the decree of ‘a general-
officer who was untrained in software development. The
protester’s expert testimony showed that its proposed
standard actually was within the zone of reasonableness.
Accordingly, the Federal Circuit reversed the GSBCA,
finding no rational basis to conclude that the protester’s
proposal had been unreasonable

In All Bann Enterprzses, Inc.140 the GAO emphasned
that the government owes -an obhgatlon carefully to.
review and to adjust cost proposals for cost-’
reimbursement contracts. When an offeror’s proposed

costs differ significantly from the govemment s cost esti-

mate, the government should discuss the defic1ency with
the offeror.. ‘

In Group Technologies Corp.141 the GAO sustamed a
protest against the cost evaluation of proposals submitted

for a time and materials contract. The GAO concluded

that the agency had erred in failing to consider the esti- -
mated costs of performing various hypothetical -tasks
because different levels of effort for technically
equivalent proposals often result in materially different
costs for equivalent amounts of work. Conversely, in
PCT Services, Inc.142 the GAO upheld an agency’s decn-
sion to add phase-in costs to proposals submitted by non-
incumbents because the agency previously had disclosed
its intention to add these costs in the RFP.

Technical EValuations

In Integrated Systems Group, Inc.143 the protester pro--
posed to supply an agency with the same model of com-
puter that had been offered by two other contractors. The
contracting officer, however, excluded the protester from

the competitive range, claiming that its proposal had
failed to show that the product complied with the
agency’s specification. The. GSBCA reversed the deci-
sion. It found that the information available to the con-
tracting officer clearly indicated that the protester had a
reasonable chance of receiving award.

In Trijicon, Inc.44 the agency had adopted a color
scoring scheme comprised of acceptable (green), mar-
ginal (yellow), and unacceptable (red) ratings. The
agency scored proposals that exceeded minimum require-
ments no higher than those that merely offered the mini--
mum. The agency’s solicitation, however, did not
disclose this. Instead, it related the agency's minimum
requirements and advised offerors that technical quality
was more important than cost. On review, the GAO found:
the agency’s evaluation improper because its rating
scheme failed to comport with the disclosed criteria—
which, in‘essence, had statéd that the government would
pay more for technically superior proposals.

In Quantum Research, Inc.145 the protester proposed a
2600-hour work year—at a rate of fifty work-hours per
week—on ‘an engineering and technical assistance con-,
tract. The agency propetly downgraded the technical pro-
posal because it reasonably concluded that, under these
condmons the protester’s employees would perform
poorly and that the protester probably would suffer a 51g-
nlflcant tumover in personnel.

f Evaluating Responsibility Factors .

Agencies now more frequently include responsibility
evaluation factors, such as financial capacity and past
performance, in their solicitations. In adopting these fac-
tors, however, they tend to make several common
mlstakes

‘ In Clegg Industries, Inc.146 the agency evaluated
offerors™ responsibility factors using pass or fail scoring..
The GAO held that comparative evaluation of respon-
sibility factors was proper, but warned that the use of
absolute criteria would require the contracting agency to
refer negative evaluations of small businesses to the
Small Business Administration (SBA) for a certificate of
competency. In a similar case,147 the agency found that

138No. 91-1162, 10 FPD § 103 (Fed. Cir. 1991). The Federal Circuit's procedural rules provnde that this decision may not be cited as precedent See

Fed. Cir. R. 47.8.

139 DynaLantic Corp., GSBCA No. 10,956-P, 91-1 BCA 1 23,665.
140Comp. Gen. Dec. B-242751, June 3, 1991, 91-1 CPFD 9 521.
141Comp. Gen. Dec. B-240736, Dec. 19, 1990, 90-2 CPD 1 502.
14270 Comp. Gen. 111 (1990).

143GSBCA No. 11,156-P, 91-2 BCA 9§ 23,961.

144 Comp. Gen. Dec. B-244546, Oct. 25, 1991, 91-2 CPD 1 375.
143Comp. Gen. Dec. B-242020, Mar. 21, 1991, 91-1 CPD 1 310.
146Comp. Gen. Dec. B-242204.3, Aug. 14, 1991, 91-2 CPD 1 145.
147 Comp. Gen. Dec. B-238367.5, Aug. 28, 1991, 91-2 CPD 1 210.
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the protester’s proposal exhibited unacceptably high risk.

It had based its risk assessment primarily onrespon-

sibility factors. The solicitation’s evaluation:factors, how- -

ever, had failed to disclose that the agency would
consider responsibility -factors. Accordingly, the GAO

found that the contracting officer should have referred the.

negative evaluation to the SBA. These decisions demon-
strate that agencies should take care to provide for com-
parative evaluation of disclosed factors, when
appropriate.

A second problem area concerns the choice of evidence
for comparative evaluations of an offeror’s responsibility. .

In Cavalier Computing48 the financial stability of offerors
was a significant evaluation factor. The solicitation

expressly required offerors to submit:audited financial

statements. The awardee, however, responded that an
audited statement was not available. It submitted only a
partial, unaudited financial statement and the audited state-
ment of a parent corporation. Other offerors submitted
audited statements. The GAO held that the agency had no
reasonable basis to conclude that the awardee had a strong
financial position, especially when the ‘‘unavailable’

unaudited statement revealed real financial problems. On
the other hand, in KMS Fusion, Inc.,149 the agency prop-
erly considered extrinsic evidence of the protester’s past
performance when past performance had been a disclosed

evaluation factor. Indeed, the GAO observed the agency

properly could not have ignored extrinsic evidence of the
protester’s poor past performance.

Agencies should make rational, not mechanical, com-
parative evaluations of past performance. In Retrac!5° an
agency proposed to acquire spare parts at a higher price
($31,000) because a paperwork problem on a $112 order
from a previous contract had caused the lowest price
offeror to miss a quality vendor program cutoff score. On

review, the GAO concluded that the agency’s evaluation

had been unreasonable.

Records of Evéluations

Agencies should create and retain records of proposal
evaluations that are sufficient to show the reasonableness

148Ms. Comp. Gen. B-244697, Nov. 12, 1991.
149Comp. Gen. Dec. B-242529, May 8, 1991, 91-1 CPD ¥ 447.
130Comp. Gen. Dec. B-241916, Mar. 1, 1991, 91-1 CPD 9 239.

of - their evaluations. In '‘Hydraudyne Systems and
Engineering B.V.15! the agency technically violated FAR
4.801(b) and 15.608(a)(2) by destroying the notes of indi-
vidual evaluators. The GAO, however, found that the
agency’s source selection records were adequate to show
that the agency’s evaluation had been proper because the
assigned point scores were accompanied by contempo-
raneous comments that the evaluators had prepared as
part of a summary evaluation. Even so, the GAO point-
edly noted that it has reached contrary conclusions on
slightly different facts in past decisions!52 and admon-
ished the agency not to repeat its.error.

In TFA, Inc.153 the GAO sustained a protest when the
evaluation record failed to explain why evaluators had
assigned different scores to proposals with identical
defects. Similarly, in S-Cubed!54 the record included no
explanation of why the agency had considered acceptable
a *‘low-ball’’ proposal on a cost-reimbursement contract.
The agency initially had deemed the proposal very
unrealistic because it contained many cost elements that
were much lower than the agency estimate or the other
proposals. In § & M Property Management'55 the evalua-
tion record included only point scores without additional
evidence to reveal how the agency had assessed the
scores. The GAO sustained the protest because it found
no evidence that the agency evaluation had been
reasonable.

Award Without Discussion

Last year we reported that Congress had empowered
the Department of Defense to award on initial proposals
to contractors other than the low-cost offerors. Both the
FAR156 and the Defense Federal Acquisition Regulation
Supplement (DFARS)!57 now include implementing
guidance for this procedure. The FAR provision pre-
scribes alternate solicitation terms. An agency may select
either term, depending on whether the agency intends to
hold discussions.158

The new statute first was tested in: Federal Systems
Group, Inc.15® The protester had submitted an initial pro-

l51'Comp. Gen. Dec. B-241236, Jan. 30, 1991, 91-1 CPD 1 88. Accord Comp. Gen. Dec. B-242529, May 8, 1991, 91-1 CPD 1 447.

1525¢e, e.g., Comp. Gen. Dec. B-236834.3, July 20, 1990, 90-2 CPD 1 53.

153Comp. Gen. Dec. B-243875, Sept. 11, 1991, 91-2 CPD { 239.
154Comp. Gen. Dec. B-242871, June 17, 1991, 91-1 CPD {1 571.
155Comp. Gen. Dec. B-243051, June 28, 1991, 91-1 CPD § 615.

1S6FAC 90-7, 56 Fed. Reg. 41,733 (1991) (amending FAR 15.610, effective Aug. 22, 1991).
157Defense Acquisition Circular (DAC) 88-18, 56 Fed. Reg. 15,164 (1991) (amending Defense Federal Acquisition Regulauon Supplement 215.610,

effective Mar. 15, 1991).

158FAR 52.215-16, alternate I (Aug. 1991) (with discussions); id., alternate III (without discussions).

139GSBCA No. 11,461-P (Nov. 21, 1991).
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posal in which it had offered to comply with all terms

and conditions, but also had included in this proposal an

extensive list of ‘‘exceptions and clarifications.”” :The
proposal, including its list of exceptions, deviated from
the mandatory requirements in three material -areas. The
next lowest, technically acceptable proposal was only
$9000 higher. The agency awarded the contract to the
second low offeror without conducting discussions. In
reviewing this award, the GSBCA found that the cost of
holding discussions would have outweighed the savings
the agency would recovered by awarding to the protester.
Considering this fact, together with the statute’s unam-
biguous language and its legislative history, the Board

concluded that the agency 's award on 1n1t1al proposals

had been proper.

In Cylink Corp.1%0 the Comptroller General found that

questions that the agency had directed to one offeror on
warranty and delivery terms were not ‘‘clarifications®’

because the offeror’s answers effectively had modified:
the initial proposal. Therefore, the agency should not:

have awarded the contract on initial proposals. Instead, it
should have conducted discussions with all offerors in the
competitive range.

Competitive Range Determinations

In Unisys Corp.16!1 the GSBCA adopted an abuse o,f:

discretion standard to review protests of an agency’s
decision to include an offeror in the competitive range.
The Board gave substantial deference to regulations162
that directed the agency to include offerors in the compet-
itive range in close cases. :

1In HSI-CCEle'f-‘ the GAO held that an agency
erroneously had excluded a marginal, but acceptable, pro-
posal from the competitive range without considering the
proposed contract price. Similarly, it found error in
National Systems Management Corp.16* when the agency

made a cost and technical tradeoff between two pro-

posals, leaving only one proposal in the competitive
range. Both offers were actually acceptable, and the
agency’s decision to consider only one of them received
the GAO's strict scrutiny. These decisions demonstrate
that an agency’s better course of action is to include
doubtful proposals in the competitive range.

160Comp. Gen. Dec. B-242304, Apr. 18, 1991, 91-1 CPD 1 384.
161GSBCA No. 11,069-P, 91-2 BCA 1 23,879.

162FAR 15.609(a).

163Comp. Gen. Dec. B-240610, Dec. 7, 1990, 90-2 CPD 1 465.
164Comp. Gen. Dec. B-242440, Apr. 25, 1991, 91-1 CPD 1 408.
16370 Comp. Gen. 115 (1990). :
166Comp. Gen. Dec. B-242436, May 3, 1991, 91-1 CPD 1 432.
167GSBCA No. 11,324-P, __ BCA 1 __, 1991 BPD 1 224,
16870 Comp. Gen. 137 (1990).

169Comp. Gen. Dec. B-241408, Feb. 12, 1991, 91-1 CPD 9 150.

Discussions |

Over the 'past year, several decisions have examined -
practices that agencies may not employ during discus-

sions. In Contact,lnternaiional Corp.,165 for instance, a
protester alleged that technical transfusion occurred when
the contracting officer permitted a competitor of the pro-
testor to make an unannounced visit to a government
owned, contractor operated dairy plant. The GAO found
that the incumbent protester had had no right to notice of
the competitor’s visit. In Technical Assessment Systems,
Inc.166 the GAO found that an agency did not disclose the
protester’s ideas improperly. In so ruling, the GAO noted
that the protester had submitted advertising material with-
out any claim of confidentiality and that the agency
merely had asked another contractor to develop software

similar to the product described in the advertisements.

The GSBCA found that an agency had conducted an

illegal "auction in International Business Machines .

Corp.167 In response to an agency protest, the agency had
reopened discussions ‘and had sought another round of
BAFOs. The protester, however, had not alleged, and the
agency did not admit, that any error in the evaluation or in
the solicitation justified reopening the discussions. Finding
that the agency had reopened the discussions erroneously,

the GSBCA rescinded the call for a second round of

BAFOs.

The GAO did not find an auctioa in General Piojection :

Systems.168 In this case, the agency had announced an
award to General Projection Systems on initial proposals
but had not revealed the contract price: After an unsuccess-

ful offeror protested to the agency, the agency decided to

seek BAFOs after correcting an error prejudicial to that

protester. In preparing its BAFO, the offeror that had pro--

tested to the agency lowered its price and won the award.
Noting that an offeror normally must expect at least one
call for BAFOs, the GAO concluded that this was not an

improper auction because the agency had not disclosed the

award prices. In Food Services, Inc.1%® another protester
likewise alleged that an agency had conducted an illegal
auction, claiming that repeated discussions had prompted it
to raise its unrealistically low price. The GAO again con-

cluded that no auction occurred. It found that the govern-'

ment had done nothing more than conduct reasonable
discussions by identifying deficiencies.
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Unequal Treatment

In Grumman Data Systems Corp. v. Stone!7® an agency
distributed the answers to questions about the solicitation
as amendments to the solicitation. The agency, however,
chose not to disclose the questions in these amendments.
Standing alone, the answers were misleading and
provided an unfair advantage to one offeror. Conse-
quently, the Court of Appeals for the District of Colum-
bia found that the amended solicitation was defective and
concluded that the award had been improper.

During discussions, the agency in SeaSpacel7! told one

of four offerors in the competitive range that the agency

preferred a more powerful computer to satisfy its require-

ment. The offeror then proposed the preferred computer

in its best and final offer, significantly improving its
score over the other offerors, which had not been aware
of the agency’s preference. The GAOQ, like the appeals
court in Grumman Data Systems Corp., upheld the pro-
test. It concluded that the government wrongfully failed
to treat all the competitors equally. :

‘In CompuChem Laboratories, Inc.17? the agency had
required offerors to perform laboratory tests correctly as
a precondition to award. The apparently successful
awardee actually performed the tests incorrectly, but the
agency allowed it a second opportunity to perform. A
competitor challenged this second test, alleging that the
agency had not treated all the offerors equally. The GAOQ,
however, observed that ‘‘equally’’ does not mean *‘iden-
tically.”” It added that contracting officers normally
should apply pass or fail benchmarks flexibly to permit
otherwise acceptable offerors to correct deficiencies
through discussions. In this case, it held, the agency’s
actions had been consistent with this approach.

In ITT Electron Technology Divisionl73 the GAO
found that the agency had treated an offeror unfairly
when its contracting officer had allowed a competitor to
submit a quality assurance plan as an appendix to its pro-
posal. By permitting this action, the agency effectively
had waived for one offeror the limitation on the length of
proposals that it had imposed in the solicitation and,
therefore, had prejudiced the protester unfairly. Similarly,
in RGI, Inc.,17% the agency informed one proposer of

weaknesses in its proposal without extending the same
favor to the protester. The GSBCA . found that this had
afforded one offeror an unfair competitive advantage.

Source Selection

In Newport News Shipbuilding & Dry Dock Co. v.
Department of Navyl7s a district court ruled that the
Under Secretary of Defense for Acquisition had failed to
follow the evaluation factors set forth in the solicitation
and in relevant provisions of an appropriations act when
he directed award to the low priced offeror in a solicita-
tion. The court discussed in detail congressional actions
concerning the system in question and the Under Secre-
tary’s role in evaluating offers and in awarding contracts.
The decision is noteworthy because it held that a senior
agency manager must follow announced evaluation
criteria. "

In PharChem Laboratories, Inc.176 the disclosed
evaluation criteria and their relative weights (eighty
points for technical merit and twenty points for contract
price) implied that the government desired a technically
superior offer. Although one proposal was far superior to
all others, the source selection authority declared a tie
and awarded the contract to a slightly lower priced
offeror. Reviewing the case, the GAO directed the agency
to award the contract to the higher rated offeror -because
the agency had offered no rationale for not accepting the
higher quality proposal at a slightly higher price.

Small Purchases
Government-Wide Credit Card Program

The federal government recently initiated a new small
purchase procedure. Last year, the General Services
Administration awarded a federal schedule contract
(GS-00F-06010) to Rocky Mountain National Bank for
credit card services. Essentially, agencies now ‘may use
credit cards under restrictions similar to those governing
the use of Standard Form 44. As implemented by the
Army, authorized persons may make single purchases for
immediate delivery within specified dollar thresholds.177
The Army also imposed specific training requirements for
credit card holders.

170No. 91-1379 (D.D.C. June 28, 1991), 37 Cont. Cas. Fed. (CCH) {1 76,179.

171Comp. Gen. Dec. B-241564, Feb. 15, 1991, 91-1 CPD 1 179.
‘72Comp. Gen. Dec. B-242889, June 17, 1991, 91-1 CPD 1 572. ,
173Comp. Gen. Dec. B-242289, Apr. 18, 1991, 91-1 CPD { 383.
174GSBCA No. 11,348-P, ___ BCA ¥ —, 1991 BPD ¢ 231.
175771 F. Supp. 739 (E.D. Va. 1991). ) )
175Comp. Gen. Dec. B-244385, Oct. 8, 1991, 91-2 CPD 1 317.

177See Acquisition Letter 91-12, HQ, Dep’t of Army, 25 Nov. 1991 (adding subpart 13.90 to the Army Federal Acquisition Regulation Supplement
(AFARS)). Contracting officers may make purchases up to the small purchase threshold, the limit for other authorized card holders is $2500. See

AFARS 13.9003(c).
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Imprest Funds

“In July 1991, the Comptroller General approved the- use7
of imprest funds to reimburse an individual who spent her

own money to acquire goods for a federal agency.!7® This
decision essentially authorizes agencies to reimburse
employees for necessary purchases to the extent that its

imprest fund regulations actually permit reimbursements'of
this nature. Interestmgly, the GAO did not discuss the vol--

untary creditor rule in its decision!79—perhaps because the
employee in the instant case apparently was imbued with
some authority to make emergency purchasos. : .

Synopszs Requirements

Federal Acqu1smon Circular 90-7180 amended FAR
5.101(a) and FAR 5. 205(d)(1) to delete the requirement
for agencies to synop51ze noncompetrtlve contract actions
between $10,000 and the small purchase threshold.

r o .Small Purchase Threshold

'As discussed above, 181 Congress permanently raised-
the small purchase threshold to $100,000 for acquisitions:

in support of specified military contingency opera-

tions.182 In Service Contractors!'®3 a civilian agency, act--

ing on its own initiative, also attempted to raise the
threshold for small purchases. Faced with an inevitable,
but unplanned for, contract expiration, the agency used
small purchase procedures to solicit. for a $50,000
requirement. The GAO, however, later ruled that small
purchase procedures were not appropriate for this
acquisition because its estimated cost exceeded the small
purchase threshold.

Commercial Activities Program -

Federal Employees and Their Unions May.
Challenge Contracting-Out Deczszons

In a 1987 decision, the Federal Labor Relatronsi

Authority (FLRA) ordered the Internal Revenue Service
(IRS) to bargain with the National Treasury Employees

178 Ms, Comp Gen. B-242412, July 22, 1991 (unpub)

S

Union (NTEU) over a union proposal. The NTEU had pro-
posed a negotiated grievance procedure that would con-
stitute the internal appeals procedure specified by Office of

Management and Budget (OMB) Circular A-76 for resolv--
ing "**contracting-out”’ ' disputes.184 The IRS appealed the:

FLRA order. The Supreme Court eventually reversed the
order, remanding the case to the court of appeals ‘‘to await
[FLRA’s] specification ... of the particular permissible
interpretation of ‘applicable laws’ (if .any) it believes

embraces the Circular.”’185 The. FLRA responded

promptly. Observing that *‘regulations accorded the force
and effect of law are binding law governing the agency’s
decisions which must be followed,’*186 it declared that
OMB Circular A-76 has the force and effect of law and
concluded that federal employees and their unions may
challenge contracting-out decisions through arbitration by
alleging violations of the circular.187 ,

Sthh Clrcuu Holds Contractmg-Out Deczszon.s ‘
Are Reviewable ‘

" The Sixth Circuit Court of Appeals apparently agrees
with the FLRA that OMB Circular A-76 is binding on
agencies.1®8 In 1988, the Army contracted out dining
facility operatlons at Fort Knox, Kentucky. Army civilian
food service workers sued to overturn the contract, alleg-
ing that the Army’s cost comparison had been’ defec-
tive.189 The district court drsmlssed the suit, finding that
the decision to contract out was ‘‘committed to agency
discretion’’ and was not reviewable under the Admin-
istrative Procedures Act.190 On appeal, the Sixth Circuit
reversed. Finding that *‘a complex scheme of statutes and
regulations®’ governs contracting-out decisions, 19! the
court declared, “‘In the regime as a whole, with its direc-
tives to procure commercial supplies and services
economically and save money for the taxpayer, we find
law to apply ... [and] standards ... [that] confine an
agency's action in making the contracting-out deci-
sion.’’192 Accordingly, the court concluded that the gov-
ernment’s decision to contract-out was reviewable under
the Administrative Procedures Act.193

1798¢e 70 Comp. Gen. 153 (1990); 62 .Comp. Gen. 419 (1983) (holdmg that a voluntary credltor is one that uses personal funds to pay what it

perceives to be valid obligation of govemment)
18056 Fed. Reg. 41,728 (1991) (effective Aug. 22, 1991).
181 See supra notes 21-22 and accompanying text.

182 National Defense Authorization Act for Fiscal Years 1992 and 1993, Pub. L. 102-190, § 805, 105 Stat. 1290, ___ (1991)

183Comp. Gen Dec. B-243236, July 12, 1991, 91-2 CPD ¥ 49.
134 National Treasury Employees Union, 27 F.L.R.A. 976 (1987).

185Department of Treasury, Internal Revenue Serv. v. Federal Labor Relatlons Auth 494 US. 922 (1990) (law allows unions to enforce only

limitations contained in applicable statutes).
186National Treasury Employees Umon, 42 FLRA. 377 (1991).

187]d.; accord Department of Educ. Council of Am. Fed'n of Gov't Employees Locals, 42 F L.R.A. 1351 (1991)

188Djebold v. United States, 947 F.2d 787 (6th Cir. 1991).

189The court declined to address whether the plaintiff employees have standmg in the case. See id. at 811 n.16,
190See id, at 787 (the decision of the District Court for the Western District of Kentucky to dismiss the appeal is unpublished and does not appear in

Westlaw or LEXIS). See generally 5 U.S.C. § 701(a)(2) (1988).
191 Djebold, 947 F.2d at 789. ‘
192]4, at 790.

193]d. at 810-11.
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Nonapproprlated Fund lnstrumentalltles
Implted Waiver of Soveretgn Immumty

In McDonald’s Corp. v. United States94 the Federal
Circuit held that the Claims Court could exercise Tucker
Act195 jurisdiction over a contract awarded by the Navy's
Resale and Services Support Office, a nonappropriated
fund instrumentality (NAFI) of the United States. For
purposes of Tucker Act jurisdiction, the United States
expressly waived sovereign immunity with respect to an
enumerated list of NAFIs, including the Navy ex-
changes.196¢ Looking to the history behind the sovereign
immunity waiver19? and to the history of the Navy
Exchange, 198 the court found that the Resale and Services
Support Office actually is a Navy exchange within the
meaning of the Tucker Act.199

Certification of Claims Under NAF Disputes Clause

In Mystech Associates, Inc.2%0 the ASBCA found that it
had jurisdiction over an uncertified claim in excess of
$50,000 that arose from a nonappropriated fund (NAF)

contract. The contract contained a NAF disputes clause.

that designated the ASBCA as the appellate forum but
did not require certification of claims in excess of
$50,000.201° While the government-conceded that the
Contract Disputes Act did not apply to the contract, it
asserted that agency regulations292 required certification.
The Board rejected this argument, holding that the lan-
guage of the contract and the' ASBCA''s charter293 clearly

défined the Board’s jurisdiction over NAF disputes.:

Because neither the charter, nor the contract, required
certification of the claim, the Board had jurisdiction to
review the uncertified claim.

Disappointed Bidders’ Remedies

The most significant development of the pa’ét year in
the area of disappointed bidders’ remedies is the General

194926 F.2d 1126 (Fed. Cir. 1991).

Accounting Office’s (GAO) revision of its bid protest
rules.204¢ DFARS part 233 was revised expressly to reflect
the new GAO rules.205 Nevertheless, the decisions
announced in adjudications since these changes became
effective on April 1, 1991, are not dramatically different
from prior decisions.

'Revisions 'to the GAO's Bid Protest Rules
Document Production

The GAO has eliminated agency discretion to withhold
documents that might provide a competitive advantage or
that are otherwise exempt from release.206 The revised
rules require agencies to include all relevant documents
in their administrative reports.297 The protester and all
interested parties may demand complete copies of any
report that an agency submits to the GAO. To balance the
competing interests of protecting sensitive information,
such as trade secrets and legitimate confidential commer-
cial or financial information, and ensuring that protesters
enjoy full access to the information they need to pursue
their protests, the GAO created a protective order to limit
a protester’s access to sensitive data.208

Protective Orders

If the GAO issués a protective order, access to sensi-
tive information will be limited to counsel, independent
experts, and consultants for the protester and other inter-
ested parties. Counsel may obtain access to protected
information only if they are not involved in the corporate
decision-making processes of their clients.20® A party
seeking a protective order must file a request with the
GAO no later than twenty days after the filing of the pro-
test. If the agency fails to release all relevant documents
in compliance with GAO’s discovery rules, the GAO: (1)
may provide the documents sua sponte; (2) may draw
adverse inferences from the agency’s noncompliance; (3)
may forbid the agency to use, or to refer to, the document

1958500 28 U.S.C. § 1491 (1988) (corresponds to Tucker Act, ch. 359, § 1, 24 Stat. 505 (1887)).

19628 U.S.C. § 1491(a)(1) (1988).

197 McDonald's Corp., 926 F.2d at 1127-28,
19814, at 1128-31.

19914, at 1133.

200 ASBCA No. 39,105, 91-3 BCA 1 24,127.

201 The Contract Disputes Act requires certification of claims over $50,000. See 41 U.S. C § 605 (1988). Boards lack jurisdiction over uncertified
claims in excess of $50,000. See, e.g., United States v. Grumman Aerospace Corp., 927 F.2d 575 (Fed Cir.), cert. denied, 112 S. Ct. 330 (1991).

2‘72Dept of Defense Directive 5515. 6, Ptocessmg Tort, Contract and Compensation Claims Arising out of Operations of Nonappropriated Fund
Activities (Nov. 3, 1956). This directive requires NAFIs to use appropriated fund procedures to process all NAF contract claims.

203§¢e DFARS, app. A.
20456 Fed. Reg. 3579 (1991).
20SDAC 88-19, 56 Fed. Reg. 60,066 (1991).

206S¢e 4 C.F.R. § 21.3(d)(2) (1991). This provision formerly permltted agencies to withhold information exempt from release under the Freedom of
Information Act.

20756 Fed. Reg. 3759 (1991) (to be codified at 4 C.F.R. § 21.3(c)).
20814, (to be codified at 4 C.F.R. § 21.3(d)).
20914, (to be codified at 4 C.F.R. § 21.3(d)(3)).
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or the argument it.supports; or (4) may . impose other
appropriate sanctions. o

Hearing Procedures ©~ =

The GAO replaced the bifurcated structure of mformal‘

and fact-finding conferences21? with a single hearing pro-
cedure.2!1, The revised rules permit the agency, the pro-

tester, an interested party, or even the GAO to request a’

hearing. The rules also allow prehearing conferences.

Award of Attorneys’ Fees and Protest Costs

The new rules provide that, if an agency takes correc-
tive action in response to a protest, the GAO may award
the protester attorneys’ fees and protest costs, no matter
when the agency actually initiates the corrective

action.212 This is a significant departure from well-:
established GAO case law, under which a protester could"
not recover attorneys’ fees or costs if the agency took

corrective action before the GAO announced lts
dec1snon 213

Timeliness 'of Protests

The revised rules require protesters to include in their
protests sufficient information to establish that the pro-
tests are timely. The GAO may dismiss protests that do
not contain this information. The revised rules prohibit a
protester from presenting evidence for the first time in a

request for reconsideration that the protest actually is’

timely.214 ,
Departrrrent of Justice Challenges;Bid Protest
Attorneys’ Fees Provision \

The Department of Justice filed suit215 to challenge the’

constitutionality of the GAO’s power to award attorneys”
fees and costs in bid protests. The GAO’s ipresent
authority to award fees to successful protesters derives
from the Competition in Contracting Act (CICA).216 Both

parties have filed motions for summary judgment. The

210S¢¢ 4 C.F.R. § 21.5 (1991).
21144, (to be codified at 4 C.F.R. § 21.5).
212/, (to be codified at 4 C.F.R. § 21.6(e)).

Federal' Acquisition: Regulatory Council has amended
FAR 33.104 to allow the government to recover
attorneys® fees if the court upholds the Justlce Depart-
ment’s posmon 217 ~

Army Materiel Command Introduces
Agency Protest Procedure

The Umted States Army Materxel Command (AMC)
adopted a structured agency protest procedure to reduce
bid protest litigations. Under this procedure, an agency
agrees to withhold award or performance and to decide
the protest within twenty days. In return, the protester
agrees not to file any other actions until the agency
decides the protest. The protester may ask either the
AMC Command Counsel or the contracting officer to
decide the protest. This procedure offers the protester an
inexpensive, quick, and independent review of a contract-
ing officer's decmon

Szgm_ﬁcant GAO Dtsappomted Btda'er Deczszons
' Protectlve Orders Under the Revised Rules

In *Westmghouse Electric Corp.218 the GAO issued a
protective order covering documents that the agency
believed were exempt from disclosure under the Freedom
of Information Act (FOIA).212 The agency argued that'
the order did not provide adequate safeguards for infor-
mation that may be withheld under FOIA and refused to
turn the documents over to the protester. Subsequently,
the agency surrendered all of the documents to the GAO,
along' with ‘summaries of the documents. The GAO then
provided the summaries, but not the actual documents, to
the protester.220 The protest decision cited above did not
discuss the issue of compliance with the protective order.

o Standards for Counsel to Obtain Access
’ under Protective Order

In Matsushtta Electric Industrial Co. v. .United
States?2! the Court of Appeals for the Federal Circuit

213§e¢e Comp. Gen. Dec. B-235512.2, May 31, 1989, 89-1 CPD ¥ 524; Comp. Gen. Dec. B-218241, June 18, 1985, 85-1: CPD Y 696.

21456 Fed Reg. 3759 (1991) (to be codified at 4 CF R. § 21.2(b)).

215United States v. Instruments, S.A., No. 91- 1574 (D D.C. filed June 26 1991) The sunt is based upon a separatlon of powers a.rgument flowing from
the Supreme Court's declsxons in lmmtgratton and Naturalization .Serwce v. Chadha, 462 U.S. 919 (1983), and Bowsher v. Synar, 478 U.S. 714

(1986).
21631 U.S.C. § 3554 (1988).

217See 56 Fed. Reg. 28,652 (1991); 56 Fed. Reg. 37,260 (1991).
218Comp. Gen. Dec. B-244339, Oct. 10, 1991, 91-2 CPD { 326.
2195 U.S.C. § 552 (1988).

22056 Fed. Contr. Rep. (BNA) 276 (Aug. 19, 1991).

221929 F.2d 1577, 1580 (Fed. Cir. 1991).
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articulated a two-part process for evaluating whether in-
house counsel may receive information covered by a protec-
tive order. First, the court must review the facts to determine
whether release to in-house counsel would create a risk of
subsequent, improper disclosure to corporate decision-
makers. Second, the court must determine whether the in-
house counsel actually participates in the corporation’s com-
petitive decision-making process. Significantly, a court may
not deny an attorney access to information solely because
the attorney is an in-house counsel or has regular ‘‘con-
tacts’ with a corporate decision-maker.

In-House Counsel and Protective Orders

In TRW, Inc.222 the GAO faced a complex situation
involving access of in-house counsel to protected infor-
mation. TRW, Inc. (TRW) asked the GAO to permit three
in-house counsel to review the data. The first attorney
was one of two general legal counsel that regularly
advised TRW’s personnel on government contracts
issues. Although the individual was not a corporate com-
petitive decision-maker, the GAO opined that the
attorney inadvertently might disclose protected material
to competitive decision-makers because one of the
attorney’s primary ‘‘clients’® was a corporate vice presx-
dent. The second attorney was the advisor to TRW’s vice
president for financial affairs—an officer whose respon-
sibilities included contract pricing and cost accounting.
The GAO deemed this attorney a participant in the corpo-
ration’s competitive decision making process. The third
in-house counsel was an employment and litigation law-
yer who normally worked on real estate matters, msur-
ance claims, and mergers. This attorney ordmanly was
not involved in the corporation’s government contract
business. The GAO allowed the litigation counsel access
to the information, but refused to grant access to the pro-
tected material to the first two individuals,223

Protective Orders and Retained Counsel

In Mine Safety Appliances Co.224 the GAQ pgranted
access to information covered by a protective order to
members of a law firm that had been retained to represent
the protester. The successful offeror objected, pointing
out that the managing partner of the firm also served on
the protester’s board of directors. On review, the GAO

observed that its standard for granting access to protected
information for retained counsel is the same as the stand-
ard that it established for in-house counsel in TRW, Inc.
The GAO must determine each attorney’s eligibility for
access on a case-by-case basis. It may not assume that an
attorney’s status as retained counsel is dispositive. In this
case, the GAO determined that appropriate safeguards
minimized the risk of inadvertent disclosure of the pro-
tected information.

Document' Production Under the Revised Rules

After two rounds of document production, a protester
asked the GAO to draw an adverse inference from the
agency's failure to produce documents that the protester
believed were in the agency’s files.225 The agency
responded that it had produced every document that the
protester had requested and stated that it would submit
any additional documents it later might discover. The
protester then accused the agency of withholding or
destroying the documents.

 The GAO declined to draw an adverse inference from
the agency’s failure to produce the requested documents.
Finding no evidence that the documents ever existed, or
that the agency had destroyed them, the GAO refused to
rely solely on the protester’s speculation that the agency
improperly was withholding information.

Attorney Fee and Cost Awards Under the Revised Rules

In Oklahoma Indian Corp.,226 the first costs and
attorneys’ fees case to be decided under the revised rules,
the GAO refused to award a contractor costs and fees
when it found that the agency had taken corrective action
two weeks after the contractor filed the protest. The GAO
explained that its purpose for revising the rule on costs
and attorneys’ fees was not to award costs or fees when-
ever an agency takes corrective action. The Comptroller
General intends to award costs and fees only when an
agency ‘‘unduly delay[s] taking cotrective action in the
face of a clearly meritorious protest.”” The GAO has fol-
lowed the Oklahoma Indian Corp. rationale consistently
in a number of different factual situations, but has yet to
formulate a bright-line test for this issue.227

22Comp. Gen. Dec. B-243450.2, Aug. 16, 1991,:91-2 CPD 1 160; see also Comp. Gen. Dec, B-243544, Aug. 7, 1991, 91-2 CPD § 134. .

223This test derives from the Federal Circuit’s decision in United States Steel Corp. v. United States, 730 F.2d 1465 (Fed. Cir. 1984); see also
Matsushita Elec. Indus. Co. v. United States, 929 F.2d 1577, 1580 (Fed. Cir. 1991). The GAO has devised a series of questions to help determine the
degree of risk of inadvertent disclosure. These questions include: (1) Is the attorney engaged in litigation matters or matters of production, marketing,
or pricing?; (2) Is the attorney physically separated from corporate decision-makers?; (3) Is the area secure?; and (4) To what degree is the attorney
supervised? k

224Ms. Comp. Gen. B-242379.2, Nov. 27, 1991.

225Comp. Gen. Dec. B-243693, Aug. 19, 1991, 91-2 CPD 1 162. The revised rules expressly permit the GAO to draw an adverse inference if the
agency fails to produce documents. See 56 Fed. Reg. 3759 (to be codified at 4 C.F.R. § 21.3(d)); see also supra note 209 and accompanying text.
226Comp. Gen. Dec. B-243785.2, June 10, 1991, 91-1 CPD 1 558.

227 See, e.g., Comp. Gen. Dec. B-244135.2, Oct. 7, 1991, 91-2 CPD 1 312 (no fees awarded when the agency took corrective action within three weeks
after the filing of a protest); Comp. Gen. Dec. B-244290.2, Sept. 18, 1991, 21-2 CPD 1 260 (four weeks is not undue delay in taking corrective action);
Comp. Gen. Dec. B-244384.2, Sept. 16, 1991, 91-2 CPD 91 251 (argument that protest was required to get corrective action rejected as basis for cost
award); Comp. Gen Dec. B-243625.3, Aug. 30, 1991, 91-2 CPD ¥ 222 (protester was not entitled to recover fees when the agency took initial
corrective action two weeks after the protest was filed).
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In-another cost and attorney fee ‘decision,228 the GAO
denied recovery of costs and attorneys” fees that the pro-
tester apparently incurred on a contingent basis. Notably,
the protester submitted its request for consultant costs to
the GAO long after it allegedly had incurred the costs and
after the GAO had decided that the protester was entitled
to costs. Moreover, the attorney’s records showed that the
protester similarly had incurred a significant percentage
of its legal fees after the protest was filed and, in several
instances, after the GAQO granted entitlement. The GAO
denied recovery of contingent costs and of all costs the
protester incurred after filing the protest.

"Bidders May Not Vary Bid Extension ‘Peric_ids:

The Navy was forced to ‘postpone award of a con-
struction contract. Accordingly, it requested a sixty-day
extension of the bid acceptance period from the three
lowest bidders. Two of the bidders granted ‘the request,
‘while the remaining bidder extended its bid in two week
increments. On review, the GAO overruled prior deci-
sions that had permitted bidders to extend bid acceptance
periods for less than the time requested by federal agen-
cies.229 Accordmg to the GAO, “to permit a bidder to
limit its risk of increased performance costs and thereaf-
ter [to] extend at its optlon while others face[d] that risk
by complying in full with the request of the contractmg
officer’’ was unfair.

Termination and Resolicitation Not Justified

In Rexon Technology Corp.23 an agency attempted to
use a vague performance incentive provision to give ten
percent evaluation preferences to offerors with good per-
formance records. The agency attempted several times to
apply the evaluation preference, but it arrived at a dif-
ferent awardee each time, depending on how it computed
the preference. After awarding to Rexon Technology
Corp. (Rexon), the agency decided that its preference
evaluation had been flawed and terminated the contract.
The agency’s resolicitation omitted the performance
incentive. It simply stated that the agency would award
the contract to the lowest-priced, technically acceptable
offeror. Rexon protested the termination. It argued that if
the agency intended to award the new contract on the
basis of low price, then it should not have terminated the
original contract because, without computing the prefer-
ence, Rexon had been the low offeror. Finding that the

228Comp. Gen. Dec. B-239904.3, Aug. 16, 1991, 91-2 CPD § 159.

resolicitation had amounted to an auction because the
agency had revealed the prices of the competitors; the
GAO sustained the protest and recommended reinstate-
ment of the original award ; S

Protester Prohjbited 'from_Objecting to Corrective Action

.In a novel twist on the typical bid protest, Bay View
Refuse Service, Inc.. (Bay View) protested an agency’s
corrective action several years after contract award.?31 It
complained that the agency wrongfully ordered Bay
View’s contract terminated for the convenience of the
government. after a third party challenged the agency’s
plan to exercise Bay View’s option. Bay View argued
that, after award, the agency was barred from taking cor-
rective action to rectify an earlier error. The GAO denied
the protest, ruling that an agency always may take correc-
tive action, whenever it becomes aware of the need to do
so.

GAO Strictly Construes Timeliness Rules

In Aeroﬂex International, Inc.,232 the GAO told the
contractor (Aeroflex) when the contractor had to submit
its response to an agency administrative report. It advised
Aeroflex 'to notify the GAO if it did not receive the
agency report on time. Aeroflex received the agency
report two days late. The GAO subsequently dismissed
Aeroflex’s protest because Aeroflex had failed to respond
to the report within the time required under the GAO pro-
test rules.233 The GAO rejected Aeroflex’s request for
reconsideration, finding that the protester had had actual
notice of the deadline for its response. The GAO strictly
enforced the ten-day response rule, holding that the con-
tractor should have notified the GAO and requested an
extension when the agency submitted its report late.

Constructive Denial of Agency Protests

" An agency’s promise of corrective action may extend a
contractor’s deadline for filing a protest. In Analytica,
Inc.,234 the protester complained to the agency thata con-
tract specialist had disclosed to the protester’s competitor
market survey information about the protester’s prices.
The agency assured the protester that, when it issued the
RFP, it would use evaluation factors other than price,
thereby mitigating the damage of the alleged price dis-
closure. The agency issued the RFP without the promised

229Ms. Comp. Gen. B-243390, Nov. 12, 1991; see, e.g., Comp. Gen. Dec. B-189661, Feb. 3, 1978, 78-1 CPD 1 100.

220Comp. Gen. Dec. B-243446.2, Sept. 20, 1991, 91-2 CFD 1 262.
231Comp. Gen Dec. B2415792 Apr. 16, 1991 91- 1 CPD 1377.
232Comp. Gen.' Dec. B-243603.3, Oct. 7, 1991, 91-2 CPD { 311.
2334 CER § 21.4()) (1991). ‘
234Comp. Gen. Dec. B-243692, July 31, 1991, 91-2 CPD § 108.
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language, but the protester did not object until it learned
that the agency had awarded the contract to a competitor.
On review, the GAO rejected the agency's position that
the protester’s discovery of the alleged price disclosure
had amounted to initial adverse agency action. It ruled,
however, that issuing the RFP without evaluation factors
other than cost was an initial adverse agency action and a
constructive denial of the agency protest. Noting that
Analytica had waited more than ten days after the agency
issued the RFP to file its protest, the GAO dismissed the
protest as untlmely 235

In Sunbelt Indusmes, Inc.236 the GAO dismissed a pro-
test as untimely when the contractor filed a protest ten
days after it received a letter denying an agency-level
protest. The GAO based this seemingly anomalous deci-
sion on language in the GAO’s bid protest rules that
requires protests to be filed within ten days of actual or
constructive notice of the basis for the protest.237 Signifi-
cantly, five days after the filing of the agency protest, the
contracting officer had proceeded with bid opening on the
originally scheduled date. The GAO ruled that the con-
tracting officer constructively had denied the agency pro-
test by opening the bids without deciding the protested
matter. Accordingly, the protester should have ﬂled its
protest within ten days of bid opening.

GAO Approves 'Agevncy Decision to Forego Coﬁlpétition

In Otero County Electric Cooperative,23® after initially
synopsizing a service requirement in the Commerce Busi-
ness Daily, the Air Force instead decided to modify an
existing requirements contract to obtain the services. A
contractor that had planned to bid on the advertised solic-
itation protested, contending that the Air Force should
have acquired the services competitively, as contemplated
in the CBD notice. The GAO, however, found that the
Air Force mission at the installation had changed and
concluded that the agency’s decision to obtain the serv-
ices by modifying the existing contract was reasonable. It
also remarked that the proposed change was within the
scope of the existing contract, which authorized changes
in quantities as the mission changed, and noted that the
agency plans to award a comprehensive contract that
includes the new requirement when the current reqmre-
ments contract expires in 1993. '

.;Base Closure Justifies Cancellation of Solicitation

‘Lake Region Office Supply, Inc., submitted the only
offer in response to an RFP. The agency later cancelled
the solicitation because it anticipated that it shortly would
have to close the base for which it had identified the
requirement. The contractor protested, seeking to force
the agency to award it the contract. The GAO summarily
dismissed the protest. Finding that the decision to close
the base was a matter within the sole discretion of the
agency, the GAO declared that compliance with base clo-
sure procedures was an internal agency matter, which it
would not review.23°

Disappointed Bidder Litigation in the Claims Court

Varying Standards to Demonstrate Standing
- and Entitlement for Injunctive Relief

Two decisions of the Claims Court in the past year
discuss the plaintiff's burden of proof in disappointed
bidder actions. In Blackwell v. United States?4° the court
carefully distinguished between the standard for
establishing standing and the standard for proving that
the government has breached the implied-in-fact contract
to evaluate an offer fairly and honestly. To establish
standing, a bidder need show only that its bid was in the
zone of active consideration and that it had had a substan-
tial chance of receiving the award. Conversely, a protes-
ter seeking injunctive relief and the award of bid
preparation costs bears the ‘‘heavy burden’’ of proving
that the government did not evaluate its bid fairly and
honestly. In the second decision—Logicon Inc. v. United
States241—Judge Nettesheim, writing for the majority,
strongly criticized other Claims Court judges and the
government for asserting that the plaintiff in a disap-
pointed bidder action must prove its case by “*clear and
convincing evidence.’’ The majority held that a plaintiff
seeking preliminary injunctive relief before award must
prove only that it has a strong likelihood of success on
the mierits.

Preaward Jurisdiction in Transfer Cases
Based upon the Original Filing Date

In Blackwell v. United States?42 a disappointed bidder
filed a preaward action in federal district court. The dis-

235]d.; see also Comp. Gen. Dec. B-245702, Sept. 23, 1991, 91-2 CPD’ 1269 (agency constructwely denied protest agamst amendment to solicitation

by requesting best and final offers without amending solicitation).

B6Comp. Gen. Dec_. B-245780.2, Oct. 29, 1991, 91-2 CPD 9 399 (reconsideration).

2374 CF.R. § 21.2(2)(3) (1991). ‘
238Comp. Gen. Dec. B-244353, Oct. 15, 1991, 91-2 CPD § 332.
239Comp. Gen. Dec. B-243934, May 22, 1991, 91-1 CPD § 502.
24023 CI. Ct. 746, 750 (1991). '
24122 CL. Ct. 776, 783 (1991).

24223 C1. Ct, 746 (1991).

FEBRUARY 1992 THE- ARMY LAWYER * DA PAM 27-50-231 27




trict court transferred the case to the Claims Court. This
transfer occurred after the agency awarded the contract.
Citing United States v. John C. Grimberg Co.243 the Gov-
ernment argued that the Claims Court lacked equitable
jurisdiction because the case had been transferred to the
Claims Court after award. The court rejected this argu-
ment, ruling that it would proceed as if the action had
been filed in the Claims Court on the day it that it actu-
ally was filed in the district court. Accordif\gly, it con-
cluded that, under the transfer statute,244 the case was
within the Claims Court’s preaward equ1table
jurisdiction.

Claims Court Allows Recovery of Litigation Costs
in Dtsappomted Bidder Case

The well-established rule expressed in the Keco Indus-
tries?45 cases provides that an unsuccessful bidder that
brings an action in the Claims Court may recover only
the costs of preparing its offer. Litigation costs are not
included in the term “‘bid preparation costs.’*246 In Crux
Computer Corp. v. United States,?*7 however, the court
expressly refused to follow this general rule. The court
held that litigation costs may be quantified with a high
degree of accuracy and, therefore, are a reasonable meas-
ure of damages. In the instant case, however, the court
found that the government actually had not breached its
duty to evaluate the plaintiff’s offer fairly. Accordingly,
it declined to award plaintiff its costs.

Claims Court Dlsallows Cost of Preparing .
~ for Performance of Anticipated Contract

In Celtech, Inc. v. United States?*® a disappointed
offeror sought to recover its bid preparation expenses. In
its request, the contractor included costs that ‘it had
incurred while preparing to perform a contract that it had
assumed it would receive. The court rejected this claim,
holding that these costs are normally a part of the per-
formance of the express contract between the government
and a contractor, rather than part of the implied-in-fact
contract between the government and bidders. - Because

243702 F2d 1362 (Fed. Cir. 1983); see also 28 U.S.C. § 1491(a)(3) (1988).

2445ce 28 U.S.C. § 1631 (1988).

the government had breached only the implied contract,
the plaintiff could recover only those damages that
related directly to the preparation of its offer.

Court Disallows Cost of Prototype Development
" in Disappointed Bidder Litigation

In Coflexip & Services, Inc. v. United States?4® the
Claims Court held that bid preparation costs do not
include the cost of developing and fabricating a pro-
totype, unless the solicitation specifically sets forth the
preparation of a prototype as a condition for receipt of
award. ‘

vD'i.‘savppointed Btdder Litigoiion‘ in the Federal Courts
:CICA Automatic Stay Requires Notice from the GAO

A contractor filed a protest with the GAO on the tenth
calendar day after award—a Friday. The protester noti-
fied the agency of the protest on the same day, but the
agency did not receive GAO’s notification of the protest
until the following Monday. Under these facts, the Dis-
trict Court for the District of Columbia held that the pro-
tester was not entitled to an automatic stay of contract
performance under CICA.250 The district court held that
the automatic stay provision is ineffective unless the
GAO notifies the agency of a protest within ten calendar
days of award. According to the court, actual notice from
the protester does not trigger CICA’s automatic stay.

t

Eleventh Circuit Holds That District Courts
Lack Jurisdiction Over Contract Disputes

- In Mark Dunning Industries, Inc. v. Cheney?5! the
District Court for the Middle District of Alabama held
that the Army acted improperly when it followed the
GAO's recommendation to terminate the plaintiff’s con-
tract and award it to Reliable Trash Service (Reliable).
Pursuant to a settlement agreement with the plaintiff, the
Army terminated Reliable’s contract for convenience.
Under the settlement, the Army agreed to resolicit the
contract. Last year, however, the Eleventh Circuit held

v

245See Keco Indust., Inc. v, United States, 192 Ct. Cl.‘ 773 (1970) (Ke_co D); and Keco tndus., Inc “v.>United States, 203 Ct. Cl. 566 (1974) (Keco (I).

246 As recently as 1989, the Claims Court refused to allow recovery of protest costs, including attorney fees, in a disappointed bidder action. See, e.g.,
American Tel. & Tel. Technologies, Inc. v. United States, 18 Cl. Ct. 315 (1989).

24724 Cl. Ct. 223 (1991).
24824 Cl. Ct. 269 (1991).
24923 Cl. Ct. 67 (1991).

230Bendix Field Eng'g Servs., Inc. v. United States, No. 91-2733 (D.D.C. Nov. 15, 1991); 56 Fed. Contr. Rep. (BNA) 737 (Nov..25, 1991) (interpret-

ing 31 U.5.C. § 3553(d)(1) (1988)).

251726 F. Supp. 810 (M.D. Ala. 1989). For a full discussion of the past history of this case, see 1990 Contract Law Developmems—-The Year in

Review, The Army Lawyer, Feb. 1991, at 3, 36.
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that the district court had lacked jurisdiction to entertain
Reliable’s complaint or to enjoin the resolicitation.252
Moreover, the lower court had no legal authority to com-
pel the government specifically to perform a contract.
The Eleventh. Circuit dismissed the case without preju-
dice to allow Reliable to bring an action in the Claims
Court.

District Court Upholds ASBCA Ruling
on CICA Stay of Performance Claim

In Port Arthur Towing Co. v. Department of
Defense253 the District Court for the District of Columbia
held that an agency was not liable for the costs associated
with a suspension of work that the agency had ordered
pursuant to CICA automatic stay provisions.254 The sov-
ereign act doctrine bars claims against the government for
actions that it takes in its sovereign capacity. A sovereign
act possesses three characteristics: (1) the act must be of
general applicability and public in nature; (2) the con-
tracting agency must not be the motivating force behind
the action; and (3) Congress must not have waived fed-
eral sovereign immunity expressly. The court held that
the agency’s compliance with the CICA stay provisions
met this test and denied the contractor’s claim for costs
incurred during the stay.

Disappointed Bidder Litigation Before the
General Services Board of Contract Appeals

Interested Parties and Intervenors

In Symbiont, Inc.,255 the GSBCA held that an offeror
that was neither a manufacturer, nor a regular dealer, as
defined by the Walsh-Healey Public Contracts Act,256
was not an interested party. Accordingly, the offeror
could not protest the government’s award in an automatic
data processing equipment (ADPE) acquisition.

In ViON Corp.257 a nonbidder on a solicitation pro-
tested an amendment to the solicitation, alleging that it
intended to compete on the revised requirement. Without
discussing the Federal Circuit decision in MCI Telecom-
munications Corp. v. United States,258 the GSBCA held
that the protester’s alleged intent to compete invested the
protester with interested-party status, enabling it to chal-

252934 F.2d 266 (11th Cir. 1991).

lenge the agency’s decision to amend the solicitation
instead of resoliciting the contract.

In Analysas Corp.25® the GSBCA allowed the Small
Business Administration (SBA) to intervene in a protesf
to ensure that the Board correctly interpreted the SBA’s
regulations. This decision is part of a growing trend
toward allowing other interested federal agencies to par-
ticipate in protests.

Selectiqn of Forum

In Southern CAD/CAM?6? the contractor filed a protest
with the GAO, which the GAO summarily dismissed. The
contractor then protested the same acquisition to the
GSBCA, this time raising different grounds for relief.
The Board held that the protester's original decision to
protest the acquisition before the GAO was an election of
forum that barred the contractor from challenging the
same acquisition before the GSBCA. The mere act of fil-
ing, however, does not constitute an election. In Syscon
Corp.261 the contractor telefaxed a protest to the GAO
after business hours on a Friday to obtain an automatic
stay. On the next business day, the protester withdrew its
protest from the GAO and filed it with the GSBCA. The
Board held that the contractor’s election of the GSBCA
was timely, was not precluded by the eatrlier filing at the
GAO, and was not forum shopping.

Timeliness

. As a genera] rule, the GSBCA strictly enforces the
time limits for filing protests. In ISG, Inc.,262 the contrac-
tor filed a protest by facsimile machine, but the transmis-
sion was not completed until after the deadline that had
been set for receipt of initial proposals. The Board held
that the protest was untimely.

Suspensions of Procurement Authority

The GSBCA has refused to suspend delegations of pro-
curement authority (DPAs) in a number of recent pro-
tests, especially in cases involving acquisitions with
congressional interest. In Electronic Systems & Associ-
ates, Inc.,253 the Board concluded that the government’s
need for engineering services to support the '‘war on

253No. 90-1889 (D.D.C. July 9, 1991). This is an appeal from a board decision, styled Port Arthur Towing Co., ASBCA No. 37,516, 90-2 BCA
1 22,857. The district court heard this appeal under its admiralty jurisdiction. See 41 U.S.C. 1 603 (1988); 28 U.S.C. 1 1333 (1988); Southwest Marine

of San Francisco, Inc. v. United States, 896 F.2d 532 (Fed. Cir. 1990).

25431 U.S.C. 1 3553(d) (1988).
255GSBCA No. 11,170-P, 91-2 BCA 1 23,960.
256See 41 U.S.C. 1 35 (1988).
257GSBCA No. 11,103-P, 91-2 BCA ¥ 23,841.

258878 F.2d 362 (Fed. Cir. 1989) (holding that an offeror that had failed to submit a proposal before period ended lacked standing).

259GSBCA No. 10,990-P, 91-1 BCA 1 23,616,
260GSBCA No. 11,034-P, 91-2 BCA 1 23,735.
261GSBCA No. 10,890-P, 91-1 BCA € 23,523.
262GSBCA No. 11,075-P, 91-2 BCA 9 23,790.
263GSBCA No. 11,291-P, 91-3 BCA 1 24,134,
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drugs’* was urgent and compelling. The Board showed
great deference to congressional expressions of urgency,
relying heavily on the language of a committee report
that addressed the drug war effort. In Lockheed Inte-
grated Solutions Co.254 the Board found urgent and com-
pelling a requirement for a super computer at the
National Cancer Institute. Remarking on the daily death
toll from AIDS and cancer, the Board concluded that a
single day’s delay in developing new treatments could
cause a significant loss of life. It also noted that Congress
had appropriated $34 million specifically to acquire the
super computer. In ViON Corp.255 the GSBCA found the
possibility that an energy crisis could result from the war
in the Persian Gulf sufficient reason not to suspend a
computer contract for the Strategic' Petroleum Reserve.

If, before protest, the agency does not proceed with a
degree of diligence that denotes an urgent situation, the
agency is unlikely to avoid a suspension of its DPA. In
Integrated Systems Group, Inc.256 the agency took six
months to issue a Commerce Business Daily notice for a
multiple award schedule acquisition. Agency witnesses
blamed the delay on the contracting office. The GSBCA
concluded ‘that the acquisition was not urgent enough to
justify withholding suspension of the agency's DPA dur-
ing the protest perlod ‘

Scope of Review

Several recent cases indicate that the GSBCA may be
moving away from its strict scrutiny’ of agency acquisi-
tions. One trend is an emerging requirement that a protes-
ter must demonstrate harmful error before it may receive
certain types of relief. We reported the first of these cases
last year.267 More recently, in Corporate Jets, Inc.,268 an
agency violated a federal regulation by amending a solic-
itation before informing the protester that it was excluded
from the competitive range.269 The Board, however, did
not grant relief. It found that, although the agency’s
action was erroneous, it was not prejudicial because the
protester properly was excluded from the competition.

264GSBCA No. 11,349-P, 91-3 BCA 9 24,198.
265GSBCA No. 11,002-P, 91-1 BCA 9 23,615.
266GSBCA No. 11,496-P, ___ BCA 1, 1991 BPD { 255.

267 Andersen Consultmg, GSBCA No. 10,833- P 91-1 BCA 1 23,474.

268GSBCA No. 11,049-P, 91- -2 BCA 1 23,998.

269 See FAR 15.609(c).

270GSBCA No. 11,309-P, _ BCA 1 _—_, 1991 BPD 1 205.

2M1d, See generally supra notes 133-36, 161 and accompanying text.
272Centel Fed. Sys., Inc., GSBCA No. 11,326-P, 91-3 BCA ¥ 24,250.
273940 F.2d 1514 (Fed. Cir. 1991).

Similarly, in TRW, Inc.,27° the agency violated a regula-
tion by selecting an evaluator who was a close personal
friend of several of the awardee’s executives. The Board
declined to grant relief because the evaluator had taken
no action that was harmful to the protester.271

Alternative Disputes Resolution

In a recent Army protest272 the parties agreed to submit
a dispute to alternative disputes resolution. They permit-
ted the GSBCA to render a one-judge, nonappealable
decision on the merits. The Army prevailed in a motion
for judgment—essentially, a directed verdict—at the
completion of the protester’s case.

Remedies Available at the GSBCA

In another landmark Federal Circuit decision, SMS
Data Products Group, Inc. v. Austin2"® the court held
that the GSBCA lacked the authority to direct an agency
to award a contract to a successful protester. The Board’s
only authority is to modify DPAs granted by the GSA.
The decision, however, did not address what other actions
the Board may take under the guise of amending DPAs.
In past decisions the GSBCA has used its authority to
modify DPAs as a form of injunctive relief.274

On the related issue of costs and fees, agencies fre-
quently seek to reduce awards of attorneys’ fees when a
protester prevails on only one of several allegations. This
approach failed in Planning Research Corp.,275 however,
when the Board observed drily that ‘‘a home run'that
barely clears the fence counts as much as one that hits the
upper deck’ and awarded the protester full recovery. -

The Conyers Bill

Responding in part to certain Federal Circuit decisions
relating to ADPE ‘acquisition, Representative John Con-
yers of Michigan has proposed several amendments to the
Brooks Act